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PREFACE. 



In the following pages I have collected the 
statutes and decisions which at the present 
time affect the position and rights of Non- 
conformists, and especially such as relate to 
the establishment and management of Places 
of Worship, and I trust that the whole will 
form a convenient legal handbook for Non- 
conformists. 

In view of the magnitude of the Noncon- 
formist population it is a matter of surprise 
that no treatise has previously appeared 
dealing with these different subjects. The 
want of some such work has been felt by 
many, who, when questions have arisen, have 
not known where to look for the information 
they required, or have had to search through 
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vi Preface. 

numerous text books for what is here pre- 
sented in a compact form. It is hoped that 
in the present work trustees and others will 
find all the information they need, and that 
the subject has been treated in such a way 
as to meet the requirements both of lay and 
professional readers. 

Decisions relating to particular denomina- 
tions will be found collected under their 
appropriate titles in the Index. 

Full references to contemporaneous re- 
ports will be found in the Table of Cases. 



3, New Squaee, Lincoln's Inn, 
30/A September^ 1886. 
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THE LAW 

BELATDTG TO 



PROTESTANT NONCONFORMISTS. 



OHAPTEE I. 

INTRODUCTORY AND HISTORICAL. 

The rights and duties of Nonconformists, save 
so far as they are expressly limited or extended 
by statute, are the same as those enjoyed by 
the rest of their fellow subjects. In former 
times their liberties were under considerable 
restrictions, especially in the matter of public 
worship. When on the accession of Elizabeth 
the forms of public worship, which had been 
appointed by Henry YIII. and directed in 
greater detail by Edward VI., were re-esta- 
blished, an endeavour was made to enforce 
imiformity of worship; and, with a view to this, 
statutes were passed having the object, first, of 
compelling the laity to attend the celebration 
of the services thus instituted, and, secondly, 
of preventing the adoption of any other form 

W. B 

/} 
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2 Act of Uniformity. 

Chap. I. of ritual. Thus, by the Act of Uniformity 
(1 Eliz. 0. 2), attendance at public worship ac- 
cording to the forms prescribed thereby was 
enjoined, and the holding of other services 
prohibited, under severe penalties. Numerous 
other statutes were enacted in succeeding reigns 
with the like object («), and from the time 
of Elizabeth down to a comparatively recent 
date (6) — ^with a single brief interruption during 
the period of the Protectorate — there have al- 
ways been in the statute-book Acts subjecting to 
severe disabilities and penalties those who failed 
to attend at the prescribed services and ordi- 
nances {c)y or who attended at services not held 
in accordance with the established forms {d) — 
though the penalties imposed by these Acts have 
for a long time past been conditionally sus- 
pended by a series of relieving Acts. We must, 
therefore, first consider what conditions, if any, 
are attached to religious liberty at the present 
day, 
ActofTolera- The Act of Toleration (6), the first of the 
relieving statutes, allowed the assemblies of 

(a) See particularly the Conventicles Act, 22 Car. 2, 
c. 1, 

(6) See the repeals effected by 9 & 10 Vict. c. 59 ; 
26 & 27 Vict. c. 125. 

(c) 5 & 6 Edw. 6, c. 1, 8. 2, revived by 1 Eliz. c. 2; 
23 Eliz. c. 1 ; 29 EHz. c. 6; 3 Jac. 1, c. 4. 

{d) 1 Eliz. c. 2. 

(c) 1 Will. & M. c. 18. 
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The Act of Toleration. 3 

Protestant Dissenters (other than Unitarians) Chap. I. 
for religions worship according to their own 
forms, provided that such assemblies were certi- 
fied as by the Act required. Persons taking 
the oaths of allegiance and supremacy, sub- 
scribing the declaration in that Act, and attend- 
ing some assembly permitted by the Act, were 
•exempted from the penalties imposed by the 
Acts which enforced attendance at the parish 
ohurch and forbade all other religious assem- 
blies. Dissenting ministers were required to 
fulfil the same conditions, and also to subscribe 
•certain of the Articles of Beligion, and those 
who did so were exempted from penalties for 
preaching at assemblies allowed by the Act, and 
also exempted from undertaking certain public 
and parochial offices. The statutes, however, 
which required the attendance at the parish 
-church remained in force against all persons 
other than those who attended some assembly 
permitted by the Act (/). 

These benefits were extended by 19 Geo. 3, 19 G^eo. 3, 
<5. 44, which enabled dissenting ministers to be- 
•come entitled to the exemption conferred by the 
Toleration Act without signing any of the 
Articles, if they took the oath and made the 
declaration required by the Toleration Act, and 
also subscribed the declaration set out in this 
(/) Ihid, s. 16. 
b2 
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4 Relieving Statutes. 

Chap. I. Act (^). On the same terms all Dissenters 
were exempted from the restrictions previously 
existing on teaching. 
52 Geo. 3, The stat. 52 Geo. 3, c. 155 (/^), enacts that 

no congregation or assembly for religious wor- 
. ship of Protestants consisting of more than 
twenty persons besides the household of the 
person on whose premises it is held, shall be 
allowed unless certified as by the then existing 
law required, or in the manner mentioned in 
the Act {i) ; and that every person knowingly 
permitting any such congi'egation to meet in 
any place occupied by him until it has been 
so certified, shall forfeit for each offence a 
sum not exceeding 20/., nor less than 206'. 
Persons and preachers resorting to religious 
assemblies certified under the Act were exempted 
from all penalties from which persons taking 
the oaths under the Toleration Act were exempt. 
Every teacher, however, in a place of religious 
worship so certified was, if required in writing 
by a justice of the peace, to take the oaths and 
declaration mentioned in 19 Geo. 3, c. 44, and 
on failing to comply with such requisition was 

{g) See infra j p. 41. 

[h) This Act repealed 13 & 14 Car. 2, c. 1 (Quakers); 
17 Car. 2, c. 2, and 22 Car. 2, c. 1 (Conventicles). 

{%) Another mode has been substituted by 18 & 19 
Yict. c. 81 ; but compliance with it confers the same 
exemptions. Ihid» sect. 3. See infra^ Chap. VI., 
p. 47. 
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Relieving Statutes. 3 

prohibited from teaching in any assembly for Chap. I. 

religious worship under penalty of not more 

than 10/., or less than 10s. {k) ; but no person 

could be required to go more than five miles for 

such purpose (/). The Act further provided 

that any person might require a justice of the 

peace to administer the oaths and declaration, 

and to give a certificate to that effect for a fee 

of 25. Qd, {m). Any persons who should teach 

in assemblies permitted by the Act, and should 

he employed solely in that occupation, were, on 

producing such certificate, exempted (w) from 

the offices mentioned in the Act of Toleration. 

This Act, except so far as it repealed the 62 Geo. 3, 
above-mentioned Acts of 13 & 14 Oar. 2, c. 1; ^ot extiTto 
17 Oar. 2, c. 2 ; 22 Oar. 2, c. 1, does not apply Quakers, 
to Quakers (o), and therefore it was stiU neces- 
sary for them to qualify under the Toleration 
Act in order to be exempted from the other 
Acts enforcing conformity. But as they were 
not relieved by 52 Greo. 3, c. 155, so neither are 
they subject to its penalties ; and therefore, since 
the repeals effected by 7 & 8 Yict. c. 102 and 
D & 10 Vict. c. 59, Quakers appear to be under 
no obligation to register their places of meeting 
in order to avoid the penalties imposed by this 
Act, although they are at liberty to do so under 

(h) Sect. 5. (n) Sect. 9. 

{I) Sect. 6. (o) Sect, 14, 

(m) Sects. 7 and 8. 
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6 Relieving Statutes. 

Chap. I. 18 & 19 Vict. c. 81. The Act, so far as it im- 
poses penalties, has been virtually repealed bjr 
the extensive exemptions created by 18 & 19 
Yict. c. 86; and it might be contended that 
its repeal is implied in the preamble of 18 & 19 
Yict. c. 81, which recites that it is expedient 
that all places of religious worship should, if 
the congregation should desire, but not othermscy 
be certified to the Registrar-General. 
TJnitarians. The next step in the progress towards re- 
ligious liberty was the extension to Unitarians 
of the provisions of the Toleration Act. This 
was effected by 53 Geo. 3, c. 160 {p). 

Next all statutes (other than the Toleration 
Act and 52 Geo. 3, c. 155) which restricted the 
right of assembling for religious worship — the 
provisions of which had long fallen into dis- 
use — were swept away {q) ; and with their 
repeal the necessity of the Toleration Act itself 
ceased, and it has accordingly by a recent 
Act (r) been repealed, save such parts of it as — 
(i) enumerate the offices from which dissenting 
ministers, who fulfil the requisite conditions, 
are entitled to exemption (s) ; or (ii) enable a. 
Dissenter to execute the office of churchwarden 

(|)) And see Shrewsbury v. Ilornhy, 5 Ha. 406; Re 
Barnetty 29 L. J., Ch. 871. 

(g) 7 & 8 Vict. 0. 102, and 9 & 10. Vict. c. 59. 
(r) 3i & 35 Vict. c. 48, s. 1, Schedule 2. 
(«) 1 Will. & M. sess. L c. 18, s. 11. 
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Relieving Statute^. 7 

by deputy {t) ; or (iii) provide for the punish- Chap. i. 
ment of disturbers of religious meetings al- 
lowed by the Act {v). By the Act which re- 
pealed the Toleration Act (t;), Dissenters were 
relieved from all oaths and from all declarations 
other than the declaration set out in 19 Geo. 3, 
c. 44 {x). 

Finally, by 18 & 19 Vict. c. 86, it was is & 19 Vict, 
enacted that thenceforth nothing in the Act of ^' ' 
Toleration (which had not then been repealed), 
nor in 62 Geo. 3, o. 155, should apply to con- 
gregations answering to {inter alia) any of the 
following descriptions : — 

(i) Any congregation or assembly for re- 
ligious worship meeting in a private 
dwelling-house or on the premises 
belonging thereto ; or 
(ii) Any congregation or assembly for re- 
ligious worship meeting occasionally 
in any building or buildings not 
usually appropriated to purposes of 
religious worship : 
And that no person permitting any such con- 
gregation to meet as therein mentioned in any 
place occupied by him should be liable to any 
penalty for so doing. 

The result of this legislation wiU be stated in 
the next chapter. 

(t) Ibid. s. 7. (v) 34 & 35 Vict. c. 48, s. 2. 

(m) Ibid. s. 8. {x) See infra, p. 41. 
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CHAPTEE II. 

RELIGIOUS WORSHIP. 

The course of the legislation resulting in the 

existing religious liberty of Nonconformists 

has been briefly sketched in the preceding 

Chapter. The result of the legislation may be 

briefly stated jw follows : 

Summary of -A. meeting of Protestant Dissenters for re- 

arTthomed ligio^is worship is authorized by law if it comes 

by law. within any of the following heads : 

(a) A meeting in a private dwelling-house or 

on the premises belonging thereto : 

(b) A congregation or assembly for religious 

worship meeting occasionally in any 
building not usually appropriated to 
purposes of religious worship : 

(c) An assembly (though not coming within 

(a) or (b) ) at which there shall be pre- 
sent not more than twenty persons be- 
sides the immediate family and servants 
of the person on whose premises such 
meeting is held : 
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Disturbance of Worship^ 

(d) An assembly (though not coming within Chap. ii. 
(a) or (b) ) of any number of persons, 
if the building has been duly certified 
to the Eegistrar-General (a). 
The doors of an assembly of Protestant Dis- Doors must 
senters must not be locked or barred so as to ^^°* 
prevent entry, and a person preaching at an 
assembly where they are so locked is liable to 
forfeit a sum not exceeding 20/. nor less than 
40«. for each offence (J). But this does not 
apply to meetings of Quakers (c) or to meetings 
protected by 18 & 19 Vict. c. 86 (d). 

Any person maliciously or contemptuously dis- Disturbing 
quieting or disturbing any meeting or assembly formist con- 
of persons for religious worship authorized by fi^^^*^^^- 
law, or disturbing or molesting any preacher 
officiating at such meeting, or any persons there 
assembled, is liable, on conviction, to a penalty 
of 40/. {e). It is no defence to an indictment 

(a) See^os#, Chap. VI. 
(5) 52 Geo. 3, c. 155, s. 11. 

(c) Sect. 14. 

(d) See ante^ p. 7. 

(e) 1 WiU. & M. St. 1, c. 1, s. 18; 52 Geo. 3, c. 155, 
s. 12 ; 9 & 10 Vict. c. 59, a. 4. Prior to the two 
last-mentioned Acts, Lord Mansfield intimated his 
opinion that an information would He for disturbing 
a dissenting congregation. Rex v. Wroughion^ 3 Burr. 
1683. Although under the two first-mentioned statutes 
the offence is indictable at Quarter Sessions, the in- 
dictment may before trial be removed by certiorari 
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J)isfurbance of Worship. 



Chap. n. 



Kiotous 
behaviour in 
place of 
worship. 



Obstructing 
minister. 



that the defendant entered the chapel for the 
purpose of asserting his right to the clerk's- 
reading desk (/). 

Any person guilty of riotous, violent, or in- 
decent behaviour in any chapel of any religious 
denomination, or in any place of religious wor- 
ship duly certified under the provisions of the 
stat. 18 & 19 Vict. c. 81, whether during the 
celebration of Divine Service or at any other 
time, or in any burial ground (^), or who shall 
molest or disturb any preacher duly authorized 
to preach therein, ministering, or celebrating any 
Divine Service, rite, or office in any chapel or in 
any burial ground, is liable, on conviction, to a 
penalty not exceeding 61. or to not more than 
two months' imprisonment (A). 

Every person who by threats or force ob- 
structs or prevents, or endeavours to obstruct or 
prevent, any minister in or from celebrating 
Divine Service or otherwise officiating in any 
chapel, meeting-house or other place of divine 
worship, or in or from the performance of hia 
duty in the lawful burial of the dead in any 
churchyard or other burial place, or strikes or 

into the Queen's Bench Division of the High Court of 
Justice. Hex v. Hube, 6 T. E. 6i2;*Bex v. Wadlty, 
4 M. & S. 508. 

(/) E. V. Huhe, Peake, N. P. C. 180. 

Ig) See also 43 & 44 Vict. c. 41, ss. 7, 8, in/ray p. 9U 

{h) 23 & 24 Vict. c. 32, s. 2. 
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Freedom from Tolls, 11 

offers any violence to, or upon any civil process, Chap. ii. 
or under the pretence of executing any civil 
process, arrests any minister who is engaged in, 
or to the knowledge of the offender about to 
engage in, any of the rites or duties aforesaid, 
or who to the knowledge of the offender shall 
be going to perform the same, or returning from 
the performance thereof, is guilty of a misde- 
meanor, and liable, on conviction, to be im- 
prisoned for any term not exceeding two years, 
with or without hard labour {i). 

No toU may be taken or demanded on any Exemptions 

inn from turnpike 

tumpike-road of or from any person or persons tolls on going 
going to or returning from his, her or their ^^*^^J^f^s 
«(st^/ place of religious worship tolerated by law 'w^orship. 
on Sundays or on any day on which Divine Ser- 
vice is by authority ordered to be celebrated {k). 
The remedy when toll is taken from a person 
exempted where such exemption is claimed is 
by information under 4 Geo. 4, c. 95, s. 30. 

If a minister attends a chapel according to What is 
the usage prescribed and observed by the rules of worslup^'^^ 
of the particular persuasion to which he belongs, 
such chapel may be considered as to him the 
usual place of religious worship when he is at- 
tending it on the day prescribed, although he 



(*) 24 & 25 Yict. c. 100, s. 36. 
{h) 3 Geo. 4, c. 126, s. 32. 
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Chap. II. 



Guardians 
may appoint 
Noncon- 
formist 
minister to 
attend to 
paupers. 



Minister for Paupers. 

may only go there three times in a quarter {I) ; 
but the section would not apply where a person 
varies his place of worship as a mere matter of 
choice (m). 

Under the Order of the Local Grovemment 
Board dated the 19th of August, 1867, which 
provides that " guardians may employ such per- 
sons as they shall deem requisite in or about the 
workhouse or workhouse premises, or on the 
land occupied for the employment of the pauper 
inmates, or otherwise in or about the relief of 
the indoor poor, as shall appear to them to be 
suitable," it has been held that guardians are 
authorized to appoint and pay a Nonconformist 
minister for the purpose of attending to the 
spiritual wants of Nonconformist paupers (n). 

{I) Smith V. Barnett, L. E., 6 Q. B. 34. 

(m) Per Mellor, J., ibid, 

{n) Reg, v. Haslehurst, 53 L. J., M. C. 127. 
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Exemption from Parish Offices. 13 



CHAPTER III. 

STATUS AND RIGHTS OF NONCONFORMISTS 
GENERALLY. 

By the Toleration Act (a), Protestant Dissenters Exemption 
conscientiously objecting to undertake the oflSce offi^s^^"^^^ 
of churchwarden {b) or overseer of the poor, or church- 
any other parochial or ward office, have the ^*^®^s- 
privilege of serving either in person or by 
deputy, but the deputy must be duly approved 
in the same manner as the officer should have 
been, Le,j in the case of a churchwarden by the 
parishioners assembled in vestry. Apart from 
this privilege, persons duly elected to the office 
of churchwarden were compellable to serve, but 
the ecclesiastical courts would not compel 
Quakers to act either in person or by deputy; 
and the words of the Act, " shall and may exe- 
cute the office by deputy," did not render the 

(a) 1 Will. & M. c. 18, s. 7. Tliis was excepted 
from the general repeal of the Act by 34 & 35 Yict. 
c. 48, s. 1. 

(6) By 5 & 6 Will. 4, c. 62, s. 9, a declaration was 
substituted for the oath previously required to be 
taken by a churchwarden ; but this does not affect the 
privilege given by the Toleration Act. 
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14 Rights of Nonconformists. 

Chap. III. execution of the office in that manner obKgatory, 
but left the court a discretion (c). 

There is nothing in the Toleration Act to 
prevent a Nonconformist discharging the office 
of churchwarden if he thinks fit to do so. But 
in new parishes constituted under 1 & 2 Will. 4, 
0. 38, 6 & 7 Vict.c, 37, or 19 & 20 Vict. o. 104, 
the Acts require the churchwardens to be " mem- 
bers of the Established Church," which would 
disqualify anyone declaring himself not to be 
such. 
Parliament. Even prior to the abolition of the Test and 
Corporation Acts in 1828, Protestant Noncon- 
formists were not ineligible to Parliament. The 
tests imposed not being inconsistent with their 
religious principles {d)^ they have never, save for 
a very short period, laboured under any dis- 
ability in this respect, except such of them as, 
belonging to the Society of Friends, were unable 
to take the oath of allegiance, and these are now 
enabled to substitute an affirmation for the 
oath(6). They may, in fact, aspire to the 

(c) Adey v. Theobald, 1 Curt. 447. 

\d) 1 Will. & M. c. 1, ss. 6, 7 ; 1 Geo. 1, st. 2, c. 13, 
s. 1 ; 8 Geo. 1, c. 6, s. 1. 

(e) In 1833 Mr. Pease was allowed to take liis seat 
upon making an afi&rmation in lieu of an oath. Ex- 
press provision is now made enabling ** Quakers, and 
every other person for the time being by law permitted 
to make a solemn afi&rmation or declaration instead of 
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Rights of Nonconformists^ !•& 

Mghest offices under the Crown, for though Chap. III. 
neither a Jew nor a Eoman Catholic (/) is 
eligible for the office of Chancellor, there is 
nothing to debar a Nonconformist from that 
•office, to whatever denomination he may be- 
long. 

They may to a large extent share in the Eight to 
ministrations of the Established Church. For of the 
instance, they may demand admission to the ch^TCh!^^ 
•ordinance of baptism, and if baptised by any 
person^ with water, in the name of the Holy 
Trinity, they are entitled to be admitted to the 
canonical rites of burial (^) ; and only reasonable 
evidence of such baptism can be required (h). 

A Protestant Dissenter, if a patron of a Dissenter 

r T. • !_• "J i • may present 

•church, may exercise nis own judgment m to a living, 
appointing a clergyman of the Church of Eng- 
land to a vacant living. 

By 3 & 4 Will. 4, c. 49, Quakers and Mo- Substitution 

TT J . 1 1 /r» i» of affirmation 

xavians are allowed to make a solemn amrmation for oath; 

or declaration instead of taking an oath in all — ^7 

. Quakers ; 

places and for all purposes whatsoever where an 

an oath," to substitute an affirmation for the oath of , 
allegiance. 29 Vict. c. 19, s. 4. 

(/) 10 Geo. 4, c. 7,8. 16. 

\g) Can. 68; K&mp v. Wiches, 3 Phill. 264; Mastin 
V. EacoUy 2 Curt. 692 ; iSf. (7. in P. C, EacoU v. Mastin, 
4 Moo. P. C. 104; Titchmarsh v. ChapmaUy 3 Curt. 
340 ; 8 Jur. 626. 

{h) Kemp v. Wickea^ uhi supra, p. 303. 



Digitized by 



Google 



16 



Affirmations instead of Oaths. 



Chap. in. 



— by Sepa- 
ratists ; 



— by per- 
sons con- 
scientiously 
objecting to 
bo sworn. 



oath is required, and such affirmation or decla- 
ration is of the same effect as an oath. The 
affirmation or declaration must, however, be 
in the form prescribed by the Act. The same 
privilege has been extended to persons who 
have been Quakers or Moravians but have 
ceased to belong to either of such denomina- 
tion, but the form prescribed is slightly 
different (i). 

By 3 & 4 Will. 4, o. 82, every person 
for the time being belonging to the sect of 
Separatists may in all cases where an oath is 
required substitute a declaration in the form 
provided by the Act. 

And by the Common Law Procedure Act, 
1854 (^'), it is now enacted, "that if any person 
called as a witness, or required or desiring to 
make an affidavit or deposition, refuses or is 
unwilling from alleged conscientious motives to 
be sworn, the court or judge, or other presiding 
officer, upon being satisfied of the sincerity of 
such objection, may permit such person instead 
of being sworn to make his or her solemn 
affirmation or declaration in the form provided 
by the Act, and such affirmation will have the 
same force as if the person had been sworn. 
This enactment, originally limited to civil 

(/) 1 & 2 Vict. c. 77. 

\k) 17 & 18 Yict. c. 125, s. 20. 
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Church Bates. 17 

tuitions, is now extended to criminal proceed- CHiap^n. 
ings as well as civil by 24 & 25 Vict. c. 66, s. 1. 

Since the passinff of the Compulsory Church Abolition of 

" XV compulsory 

Eates Abolition Act, 1868 (31 & 32 Vict, church rates. 

'C. 109), the payment of church rates {t,e, rates 

for ecclesiastical purposes as defined by the 

Act) can no longer be enforced. " Ecclesi- " Ecclesi- 

/ asticalpur- 

^stical purposes " are defined by sect. 10 to be poses." 
"the building, re-building, enlargement and 
repair of any church or chapel, and any pur- 
pose to which by common or ecclesiastical law 
a church rate is applicable, or any of such pur- 



The Act, however, contains three exceptions, Exceptions: 
aiamely : 

(1) Where in pursuance of any general or Rate partly 

1 1 A / X V. A , for other 

local Act any rate may be made and pui-poses; 
levied which is applicable partly to 
ecclesiastical purposes and partly to 
other purposes ; in this case the rate is 
to be levied and applied for such last- 
mentioned purposes only, and so far as 
it is applicable to such purposes is to 
be deemed a separate rate and not 
affected by the Act. (Sect. 2.) 
Accordingly, a rate authorized by a local Act —for stipend, 
partly for the purpose of paying the incum- 
bent's stipend and partly for ecclesiastical 
w. c 
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18 Church Rates^ when payable. 

Chap, ni, purposes, would be valid and capable of being^ 
enforced as a separate rate under sect. 2 as 
to the stipend, although bad as to the eccle- 
siastical purposes. 

But where in pursuance of any Act of Par- 
liament a mixed fund, arising partly from 
rates affected by the Compulsory Church Eates. 
Abolition Act, 1868, and partly from other 
sources, is directed to be applied to purposes 
some of which are ecclesiastical purposes, the 
portion of such fund which is derived from such 
other sources is to be primarily applicable to 
such of the purposes as are ecclesiastical {m). 
Where money (2) In any parish where a sum of money 
rate. was at the date of the Act due on the 

security of church rates, or of rates in 
the nature of church rates, to be made 
or levied in such parish under the pro- 
visions of any Act of Parliament, or 
where any money in the name of church 
rate is ordered to be raised under any 
such provisions, the rate may be levied 
for the purpose of paying off the money 
so due or pajdng the money so ordered 
to be raised and the costs incidental 
thereto, but not otherwise, until the 
same shall have been liquidated (w). 

{m) Sect. 2. 

(w) Sect. 3, which, also provides for the audit of the 
accounts of the churchwardens in such a case. 
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Church Rates^ when payable. 19 

(3) The Act does not affect any enactment Ch ap. I IL 

in any private or local Act of ParHa- j^^ ^^^^ 

ment under the authority of which ^^^^-^^ 

•^ ^ ^ exting^nisn- 

church rates may be made or levied in ment of tithes; 
lieu of, or in consideration of the ex- 
tinguishment, or of the appropriation 
to any other purpose of, any tithes, cus- 
tomary payments, or other property or 
charge upon property, which tithes, 
payments, property, or charge, previ- 
ously to the passing of the Act, had 
been appropriated by law to ecclesi- 
astical purposes as defined by the Act, 

or in consideration of the abolition of oruponcon- 
. tract for good 

tithes m any place, or upon any contract eonsideratioii. 
made, or for good or valuable considera- 
tion given, and every such enactment 
is to continue in force in the same 
manner as if the Act had not passed {p) . 
An instance of a church rate upheld on the Contract for 
ground of being made upon a contract for^^eration. 
good consideration is to be found in Bell v. 
Bassett {p). In that case, by an Act of 12 
Car. 2, reciting that the Earl of Bedford had 
erected the church and rectory-house of St. 
Paul's, Govent Garden, and charged his pro- 
perty with the perpetual payment of 100/. a 

(o) Sect. 5. 

(i?) 52 L. J., Q. B. 22. 
c2 
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20 Church Rates ^ when payable. 

^^P'™* year to the rector, it was enacted that St. Paul's 

BeiiY.Bassetu should be a parish, and that the yearly sum of 

250/. should be charged upon the houses of the 

inhabitants of the parish (except Bedford House) 

for the support and benefit of the rector, curate, 

clerk and sextons of the parish, and that the 

said sum should be collected by a rate made by 

the churchwardens. By an Act 51 Geo. 3, c. cl, 

reciting that it was expedient from the very 

great advance in the price of necessaries that 

the said sum of 250/. should be increased, it was 

enacted that the yearly sum of 520/., in lieu of 

250/., should be charged upon all the houses in 

the parish (not excepting Bedford House), and 

the rent-charge upon the Duke of Bedford's 

property increased to 180/. a-year. On an 

action brought against an inhabitant of the 

parish to recover the amoimt of a rate made 

under the above statutes, Day, J., held that the 

rate was recoverable, for although being made 

partly for ecclesiajstical purposes (as it included 

the salary of the parish clerk and sextons) it was 

a church rate within sect. 1 of the Compulsory 

Church Eates Abolition Act, 1868, yet it was 

enforceable amder sect. 5, as being made upon 

a contract for good consideration between the 

Duke of Bedford and the parishioners. 

Rate in ex- g^t for a rate to be saved on the sround that 
tmguishment ^ ^ , . 7 . 

of tithes it was " made in lieu of or in consideration of 
the extinguishment of tithes," under sect. 5, 
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it is necessary to show both that such tithes had Cliap/Ill. 

been appropriated to ecclesiastical purposes as ^ ^^^^^ 

defined by the Act, and also that the making of siastical 

. , purposes. 

the rate was actually the consideration for the 

extinguishment of the tithes. Therefore, where 
on the separation of the hamlet of P. from the 
parish of S., part of the arrangement was, that 
the small tithes in respect of the area of the new . 
parish should be extinguished and compensation 
given to the rector of S., and a stipend was pro- 
vided for the incumbent of the new parish, and, 
by the local Act carrying out the arrangement, 
a rate was authorized in the new parish which 
was to be applicable not only to the payment of 
the incumbent, but also to the repair of the 
church and the celebration of Divine Service, 
the Court (Field and Bowen, JJ.) held that the 
rate was not made in consideration of the ex- 
tinguishment of the tithes, and that such a rate 
was bad for ecclesiastical purposes as defined by 
the Act, and could not be enforced for such 
purposes, though good for purposes non-eccle- 
siastical {q). 

On the other hand, the tithes may have been What is 
sufficiently appropriated to ecclesiastical pur- prop^Mom' 
poses, although no portion of them was ever 
actually expended on such purposes. Thus, in 

{q) Watson v. Vestry of Fojplar, 46 L. T. 201 ; 46 
J. P. 454. 
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22 Church Rates. 

Chap. III. Reg, v. Churchwardem of St. Matthew^ s, Bethnal 
Green (r), it appeared that the hamlet of Bethnal 
Ghreen was made a separate parish by the Act 
16 Geo. 2, c. 28, which provided that aU garden- 
pennies and small tithes arising within the 
hamlet were to be paid to the churchwardens of 
the new parish, and the surplus, after payment of 
the incumbent's stipend, was (as the Court held) 
applicable to ecclesiastical purposes. By 8 & 9 
Vict. c. clxxx, after reciting that it would be 
beneficial if the garden-pennies and small tithes 
and the mode of raising the rector's stipend 
were altered, and that it was expedient to autho- 
rize rates on property to raise the stipend and 
other monies, the garden-pennies were extin- 
guished, and the churchwardens were required 
to make a compensation rate on property within 
the parish to pay the rector's stipend, and any 
deficiency in the rates and duties applicable to- 
wards maintaining Divine Service in the parish 
church and repairing the church. There had 
never been any surplus from the garden-pennies 
and small tithes after payment of the rector's 
stipend, but it was held that, nevertheless, such 
surplus was "appropriated by law" (within 
sect. 6) to ecclesiastical purposes. The Court 
(Brett, M. E., Cotton and Bowen, L. J J.) further 
held that the whole of the garden-pennies, and 
(r) 60 L. T. 65. 
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not merely the part applicable to the rector's ClwpJtn. 
stipend, being extinguished, the compensation 
rate was levied in consideration of such extin- 
guishment, and that therefore not only such part 
of the compensation rate as was required to pay 
the rector's stipend, but also the part applicable 
to ecclesiastical purposes, could legally be en- 
forced (s). 

The Act does not affect the making of church 
Tates, but only the recovery thereof (sect. 6). 
Persons, however, who refuse to pay the rate 
are not entitled to inquire into the expenditure 
of it {t). There is nothing, however, to prevent 
^ person who does not intend to pay the rate 
from attending the vestry meeting called for 
the making of the rate. 

(5) Reg, V. Churchwardens of St. Matthew^Sy Bethnal 
<}reen, 60 L. T. 65. 
{t) Sect. 8. 
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OHAPTEE IV. 

ADMISSION OF NONCONFORMISTS TO EDUCATIONAI*. 
AND OTHER FOUNDATIONS. 

Admisaonto The Universities Tests Act, 1871 (34 Vict. 

umyersities. 

c. 26), has opened the Universities of Oxford,. 
Cambridge, and Durham to Protestant Dis- 
senters. Since the passing of this Act no per- 
son, iA order to enable him to take any degree 
(other than a degree in divinity) (a), or to exer- 
cise the privileges which had theretofore been^. 
or might thereafter be, exercised by graduates 
in the said universities, or in any college sub- 
sisting at the time of the passing of the Act, or 
to hold any office other than a professorship of 
divinity (J), is required to subscribe any Article 
of Faith, or to make any declaration respecting 
his religious belief, or to conform to any re- 
ligious observance, or to attend or abstain from 

(a) Although. Nonconformists cannot take the de- 
grees of B.D. or D.D. at these universities, they ara 
not excluded from the Theological Examinations ; and 
the highest honours have been recently obtained by a 
Nonconformist in the Theological Tripos at Cambridge.. 

(6) Sect. 3* 
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attending any form of public worship, or to be- ^^*P ^• 
long to any specified church, sect or denomina- 
tion {c). This Act does not enable a layman 
or a person not a member of the Church of 
England to hold any office which at the pass- 
ing of the Act was by Act of Parliament, or 
university or college statute, restricted to per- 
sons in holy orders {d) ; nor does it open to any 
person who is not a member of the Church of 
England any office which at the passing of the 
Act was confined to members of the said church 
by reason of a degree in divinity being a quali- 
fication for holding such office {e). 

The operation of this Act is confined to col- Act confined. 
leges subsisting before it was passed, and the colleges. 
Act does not prevent the creation in the univer- 
ties of fresh colleges, the endowments of which 
are confined to the members of a particular re- 
ligious community (/}. 

By the Universities of Oxford and Cambridge 
Act, 1 877 {g) , the University Commissioners were 
empowered, where by any statute made by them 
they erect or endow an office (other than a head- 
ship or fellowship of a college), to declare in the 

(c) Sect. 3. 

{d) Sect. 3 (1). 

(e) Sect. 3 (2). 

(/) Reg, V. Hertford College, 3 Q. B. Div. 693. 

Ig) 40 & 41 Yict. c. 48, s. 58. 
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Chap. IV. statute that such office requires in the incum- 
bent thereof the possession of theological learn- 
ing, and in such case the Universities Tests Act 
in reference to such office is to be read as if the 
statute had been in operation at the passing of 
the Universities Tests Act, 1871. 

Schemes for Although the powers of the Court to settle a 
scheme or appoint trustees for an endovred 
school are (except with the consent of the 
Commissioners) suspended by the Endowed 
Schools Act, 1869 (^), during the continuance 
of the powers of the Endowed School Commis- 
Exemption sioners (t), it may be of interest, before proceed- 
inBfeructio?.^^ i^g t^ ^'^ provisions of that Act, to consider the 
principles on which the Court acted in settling 
such schemes in reference to religious instruction. 
Practice of Although an endowed school was in connection 

Chancery. with the Church of England, in the absence of 
any positive evidence confining the benefit of 
the charity to members of the Church of Eng- 
land, the Court would not allow the children of 
Dissenters to be excluded if the usage had been 
to admit them {k). 

{h) 37 & 38 Vict. c. 76, s. 6. 

(*) The powers of the Commissioners (now vested in 
the Charity Commissioners) have by the Expiring 
Acts Continuance Act, 1885, been extended to the 
31st December, 1886. 

{k) Att'Gen. v. Bishop of Worcester, 9 Ha. 328, 367. 
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Where the children of Dissenters were ad- Chap. IV. 
mitted to the benefit of a Church of England 
school, the scheme used at one time to provide 
for religious teaching in conformity with the 
doctrines of the Church of England and for 
the exemption from attendance at church of the 
•children of parents not in communion with that 
•church {I) ; the later practice was, however, 
where the head master was a graduate in holy 
orders, to give no directions as to religious 
instruction or discipline, but to leave the details 
of both to his discretion (m). "Where, however, 
the foundation was not a Church of England 
school the Court might, in a new scheme, 
exempt the children of parents who objected 
both from religious instruction and attendance 
at church (w). 

The Lord Chancellor, in his character of 
visitor of a charity, as representing the Crown, 
has jurisdiction to regulate the internal man- 
agement thereof as he deems most expedient 
-and in accordance with the general scope of the 
founder ; he, therefore, might euable particular 
•classes of children to be exempted from re- 

(?) AU.'Qen, v. Cullurriy 1 Y. & C. C. C. 411. 

(m) In re The King^a Grammar School, Warwick, 
1 Ph. 564; Att.'Gm. v. The Bishop of Worcester, 9 
Sa. 328, 367. 

(w) Ait'Gen. v. The Haberdashers" Co,, 19 Beav. 385. 
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Endowed Schools Acts. 



Chap. IV. 



Endowed 
Schools Acts. 



Endowed 
Schools Act. 



ligious education though the Court might have^ 
no jurisdiction in the matter (o). 

The Endowed Schools Acts {p)^ under which 
schemes are now settled, do not apply {inter 
alia) — 

(1) To any endowment applicable and applied 

solely for promoting the education of 
the ministers of any church or religious 
denomination, or for teaching any par- 
ticular profession, or to any school (un- 
less it is otherwise subject to the Acts) 
which receives assistance out of suck 
endowment ; 

(2) To any school which during the six 

months before the 1st of January, 1869, 
was used solely for the education of 
choristers, or to the endowment of any 
such school if applicable solely for such 
education {q). 
The Endowed Schools Act, 186.9 (32 & 3a 

Vict. c. 56), s. 15, requires the Commissioners. 

in every scheme (r) relating to any endowed 

(o) AU.'Gen. v. Sherborne, 18 Beav. 256, 284. Of. 
per Wood, V.-C, Be Chelmsford Grammar School, 1' 
K. & J. 543, 568. 

(^) 32 & 33 Vict. 0. 56; 36 & 37 Vict. c. 87. 

Iq) 32 & 33 Vict. c. 56, s. 8. 

(r) The Act says, * * except as hereinafter mentioned ;" 
sect. 19, however, which contains the exceptions, does 
not apply to the exemption of day scholars contained 
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school or educational endowment to make pro- Cliap- re- 
visions enabling the parent or guardian of or 
person liable to maintain, or having the actual 
-custody of, any scholar attending such school as 
a day scholar to claim, by notice in writing ad- Exemption of 
dressed to the principal teacher of such school, 
the exemption of such scholar from attending 
prayer or religious worship, or from any lesson 
or series of lessons on a religious subject; a 
ficholar so exempted is not on that account to be 
deprived of any advantage or emolument in such 
endowed school, or out of any such endowment 
to which he would otherwise have been entitled, 
except such .as may by the scheme be expressly 
made dependent on the scholar learning such 
lessons. The scheme is also to provide that if 
any teacher, in the course of other lessons at 
which any such scholar is in accordance with 
the ordinary rules of such school present, 
teaches systematically and persistently any par- 
ticular religious doctrine, from the teaching of 
which any exemption has been claimed, the 
governing body shall, on complaint made in 
writing to them by the parent, guardian, or 
person having the actual custody of such 
scholar, hear the complainant and inquire into 
the circiunstances ; and if the complaint is 

in this section. For the provisions of sect. 19, see 
infra, p. 31. 
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Endowed Schools Acts. 



Chap. IV. 



Exemption 

boarding 

schools. 



Governing 
body not to 
disqualified 
ground of 
religious 
opinions. 



Governing 
bodies of 
cathedral 
schools. 



judged to be reasonable, make all proper pro* 
visions for remedying the matter complained of. 

in In reference to religious instruction in board* 
ing schools the Act (sect. 16) requires the Com- 
missioners in every scheme (except as mentioned 
in sect. 19 (s) ) to make provisions enabling chil- 
dren to attend as day scholars, and providing for 
their exemption from attending prayer or re* 
ligious worship, or from any lesson or series of 
lessons on a religious subject, in cases where, 
prior to their entry at the school^ such exemption 
is desired, and the persons in charge of the 
boarding houses are not willing to allow it. 
Every scheme (with the exceptions mentioned 

on in sect. 19 (s) ) relating to any educational en- 
dowment must provide that the religious 
opinions of any person, or his attendance or 
non-attendance at any particular form of re- 
ligious worship, shall not in any way affect hia 
qualification for being one of the governing 
body of such endowment (f), 

(«) Infra^ p. 31. 

\t) 32 & 33 Vict, c. 56, s. 17. Sect. 14, however, 
provides that nothing in the Act shall authorize th& 
making of any scheme interfering with the constitu- 
tion of the governing body of any school whoUy or 
partly maintained out of the endowment of any cathe- 
dral or collegiate church, or forming part of the foun- 
dation of any cathedral or collegiate church, tmless th& 
dean and chapter of such church assent to the scheme ; 
with the constitution of the governing body of any 
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Every scheme (except as mentioned in sect. ^*P- ^v. 
19) relating to an endowed school must provide Masters, 
that a person shall not be disqualified for being 
a master in such school by reason only of his 
not being or not intending to be in holy 
orders {x). 

By sect. 19 {y) the foregoing provisions re- Excepted 

sciiools 

specting religious instruction and attendance at 
religious worship (other than the provisions for 
the exemption of day scholars from attending 
prayer or religious worship, or lessons on a re- 
ligious subject, when such exemption has been 
claimed on their behalf (s) ), and respecting the 
qualification of the governing body and masters 
(unless the governing body, constituted as it 
would have been if no scheme had been made 
imder the Act, assents thereto), do not apply to 
a scheme relating to — 

(1) Any school which is maintained out of (i) Cathedral 

SCJlOOlfl 

the endowment of any cathedral or 
collegiate church, or forms part of the 

school, which governing body is subject to the juris- Of Quaker or 
diction of the governing body of the people called Moravian 
Quakers, or of the congregation of the United Brethren, ®^^*^^- 
called Moravians, unless the governing body of such 
school assent to the scheme. See also 36 & 37 Yict. 
c. 87, s. 6. 

(aj) lUd. s. 18. 

(y) As amended by 36 & 37 Vict. c. 87, s. 7. 

(«) 32 & 33 Vict. c. 66, s. 15. See anU, p. 29. 
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Ch^^. foundation of any cathedral ox col- 

legiate church ; or 
Denomina- (2) Any educational endowment the scholars 

tional schools. 

educated by which are, in the opinion 
of the Commissioners (subject to ap- 
peal to Her Majesty in Council, as 
mentioned in the Act), required by the 
express terms of the original instru- 
ment of foundation, or of the statutes 
or regulations made by the founder or 
under his authority in his lifetime, or 
within fifty years after his death (which 
terms have been observed down to the 
commencement of the Act), to learn or 
to be instructed according to the doc- 
trines or formularies of any particular 
church, sect, or denomination. 
(3) Any educational endowment originally 
given to charitable uses since the pass- 
ing of the Toleration Act, if by the 
express terms of the original instru- 
ment of foundation, or of the statutes 
or regulations made by the founder or 
under his authority in his lifetime, or 
within fifty years after his death 
(which terms have been observed down 
to the commencement of the Endowed 
Schools Act, 1869), it is required that 
the majority of the members of the 
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governing body, or that the majority Chap. IV. 
of the persons electing the governing 
body of such endowment, or that the 
principal teacher employed in the 
school, or that the scholars educated by 
the endowment, shall be members of a 
particular church, sect, or denomi- 
nation (a). 
Where a charity is established by subscrip- 
tions, the original subscribers alone are the 
founders, the later benefactions are on the 
footing of the original foundation. If its regu- 
lations are relied upon as impressing upon it a 
denominational character, they must be shown 
to have been authorized by all the founders, 
and to have been issued before fifty years from 
their deaths (6). A charity which has no in- 
strument of foundation or duly authorized 
regulations, impressing upon it a denomi- 
national character, does not fall within the 
section. Its trustees cannot impress upon it 
that character, nor is any practice for the time 
being, as to the application of its funds, suf- 
ficient evidence of there ever having been regu- 
lations in existence which prescribed such appli- 
cation (6). 

(a) 36 & 37 Vict. c. 87, s. 7. 

(6) Re St, Leonard^Si Shoreditch, Parochial SchoolSy 
10 App. Oa. 304. 

W. 1> 
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Chap. IV. 



When pro- 
vision must 
be made for 
religions in- 
struotion of 
partdoular 
sect. 



A Boheme relating to School or Endowment 
coming under any of these three heads must 
not, without the consent of the governing body 
thereof, make any provision respecting the 
religious instruction or attendance at religious 
worship of the scholars (except for securing 
such exemption as aforesaid), or respecting the 
religious opinions of the governing body or 
masters (c). 

The power of the Commissioners to deal with 
endowments is, in general, limited to endow- 
ments more than fifty years before the com- 
mencement of the Act (sect. 14) ; but where an 
endowment, given within that period, has be- 
come so mixed with an old endowment, that, in 
the opinion of the Commissioners, it cannot be 
conveniently separated from it, they are em- 
powered to treat the whole as an old endow- 
ment (sect. 25), subject, however, to this 
qualification, that where it appears to the Com- 
missioners that the endowment given within 
the period aforesaid is in value not less than 
the old endowment, and was given under the 
belief that the old endowment was attached to 
some particular Church, sect, or denomination, 
a scheme relating to such endowment shall 
provide for the giving of religious instruction 



(c) 32 & 33 Vict. c. 66, s. 19. 
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to the scholars belonging to such Church, sect, Cl^^MV* 
or denomination {d). 

Where a scheme gives the governing body 
of any endowed school power to make regula- 
tions respecting the religious instruction given 
-at such school, the scheme must also provide 
that no alteration in such regulations shall take 
-efEect until the expiration of not less than one 
year after notice of the making of the altera- 
tion is given {e). 

The regulations contained in sect. 7 of the Elementary 
Elementary Education Act, 1870 (33 & 34 a^J!'^*^^'' 
Vict. c. 75), in accordance with which every 
public elementary school is to be conducted, 
^and a copy of which is to be conspicuously put 
in every such school, comprise, inter alia^ the 
-following : 

" (1.) It shall not be required, as a condition 
of any child being admitted into or 
continuing in the school, that he 
shall attend or abstain from attend- 
ing any Sunday school or any place 
of religious worship, or that he shall 
attend any religious observance or 
any instruction in religious subjects 
in the school or elsewhere, from 

{d) 36 & 37 Vict. c. 87, s. 8. 
(c) lUd. B. 11. 

d2 



Digitized by 



Google 



36 Elementary Education Act. 

Chap. IV. which observance or instruction he 

may he "withdrawn by his parent, or 
that he shall, if withdrawn by his 
parent, attend the school on any 
day exclusively set apart for re- 
ligious observance by the religioua 
body to which his parent belongs. 
" (2.) The time or times during which any 
religious observance is practised, or 
instruction in religious subjects is 
given at any meeting of the school, 
shall be either at the beginning, or 
at the end, or at the beginning and 
the end of such meeting, and shall 
be inserted in a time table to be 
approved by the Education Depart- 
ment, and to be kept permanently and 
conspicuously afl&xed in every school 
room ; and any scholar maybe with- 
drawn by his parent from such ob- 
servance or instruction without for- 
feiting any of the other benefits of 
the school." 
Nodifltmctive By sect. 14 of the same Act every school 

reliffious 

formulary to provided by a School Board must comply with 
^^ ' the foregoing regulations, and it is further pro- 
vided that no religious catechism or religious 
formulary which is distinctive of any particular 
denomination is to be taught in the ^chool. 
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In regard to the admissibility of Noncon- Chap. IV. 
fonnists to charitable foundatioiis generally, 5^-^^^^^^^^. 
where a charity is of a purely eleemosynary *^"^[^ 
<5haraoter, the presumption that all classes are eleemosynary 
intended to participate in the bounty bestowed although con- 
is so strong that it requires a clear and distinct ci^di^*^ * 
expression of unequivocal import to exclude 
any class of Dissenters from the benefits of 
the foundation (/). And where in such a case 
a settlor couples with his bounty conditions, 
some of which are rendered illegal by subse- 
quent legislation, Dissenters who can comply 
with the conditions that remain are entitled to 
participate though the charity was founded 
under circumstances very different from those 
at present existing, and it is not open to the 
trustees to inquire whether they do so conscien- 
tiously. The fact of the recipients of a charity 
being required to rehearse a particular prayer 
in church, or sit in a particular pew, or attend 
at the church porch, or in the church itself, to 
receive the bounty, does not justify the exclu- 
sion of Dissenters from participating in the 
<3harity (/). 

Where a charity is an eleemosynary one. 



(/) AU.'Qen. v. Calvert^ 23 Beav. 248, jpcr Lord 
Bomilly, at p. 258. 
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Nonconformists as 



Chap. IV. 

Nonoon- 
fomuBts pro- 
per persons to 
be trustees of 
eleemosynary 
charities. 



Seeu$, of re- 
Hgioos 
fonndatians 
connected 
-with Esta- 
blished 
Church. 



Nonconformists are eligible as trustees, and 
the ooTirt in settling a scheme will not sanc- 
tion any religious restriction. Thus, where a 
charity, with a chapel annexed, was founded 
for the support of a number of poor per- 
sons of both sexes, not being restricted to 
any particular religious denomination, and the 
master was to be a member of the Church of 
England, and was to receive a fixed stipend, 
and perform the service in the chapel according 
to the Liturgy of that Church, and the trustees- 
of the charity were to manage the trust property 
and to appoint the master, to repair and main- 
tain the chapel, and to elect the almspeople, the 
court held that the primary object of the charity 
was eleemosynary, and that it was not necessary^ 
that the trustees should be confined to persons 
holding the doctrines of the Established Church, 
and a scheme for the management of the charity 
was directed to be amended by striking out any 
religious restriction {g). 

But where the foundation is a religious one - 
the trustees should be of the same denomination. 
Thus, where a school is established in which 
religious instruction is to be given in conformity 
with the doctrines of the Church of England,. 

{g) AU.'Gen. v. 8t. John's Hospital, Bath, 2 Oh. D.. 
554. 
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persons "who are members of the Church of Ci^ap. IV. 
England, and not Dissenters, should be ap- 
pointed trustees of the school (A). 

{h) Baker v. Zee, 8 H. L. 0. 495 ; affirming S. C, 
4 Jur., N. S. 676, by which the decision of the M. E., 
4 Jur., N. S. 444, was reyersed; Be The Stafford 
Charities, 25 Beav. 28. 
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CHAPTER V. 

STATUS OF MINISTERS. 

It is a matter of considerable importance to 
Nonconformist ministers that the building in 
which they minister should be certified under 
the provisions of 18 & 19 Vict. c. 81 (a), and a 
minister on his appointment will do well to 
ascertain that this has been done ; for although, 
as we saw in the introductory Chapter, the 
statutes which impose penalties on persons at- 
tending, or ministering at, assemblies for re- 
ligious worship other than those according to 
the established rites of the Church of England 
haye been, with the single exception of 52 
Geo. 3, c. 155, expressly repealed, and import- 
ant exceptions have been grafted on to the last- 
mentioned statute by 18 & 19 Vict. c. 86. Yet 
it is desirable that the place of worship should 
be registered, not so much to avoid the pos- 
sibility of incurring any penalties under 62 
Geo. 3, c. 155, as to enable the minister to claim 
the exemptions from office conferred by that 
Act on those who fulfil its requirements. 

(a) See infrai Chap. VI. 
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Thus, a minister of a congregation (6) who Chap. V. 
oompKes with the requisite conditions {c) is ex- Exemptions 
^mpted " from serving upon any jury, or from <>* mmister of 
being appointed churchwarden, overseer of the place of 
poor, or any other parochial or ward office, or ^^ ^' 
other office in any hundred of any shire, city, 
town, parish, division, or wapentake," and from 
being balloted to serve and from serving in the 
militia {d). The exemption extends to all 
parish offices whether they existed before or were 
created after the Toleration Act, and a minister 
complying with the conditions is exeinpted 
-even though he be also engaged in trade {e). 

The conditions of exemption are : Conditions of 

(i) That the place of worship at which he 
ministers is certified to the Eegistrar- 
Greneral: and, 
{ii) Producing a certificate from some justice 
of the peace of his having subscribed a 
declaration in the following terms : — 
" I, A, B,y do solemnly declare in the presence Declaration, 
•of Almighty Grod that I am a Christian and a 

(6) J.c, of a particular congregation. B, v. Justices 
of DenUghshire, 14 East, 285. 

(c) See next paragraph. 

(d) By the combined effect of 1 Will. & M. sess. 1, 
c. 18, s. 11 ; 19 Geo. 3, c. 44, s. 1 ; 52 Geo. 3, c. 155, 
88. 5—9; 34 & 35 Vict. c. 48. As to juries and 
•corporate offices, see infray p. 42. 

(f) Kmward v. KnowleSy Willes, 463. 
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Chap. V. Protestant, and as such that I beKeve that the 
Scriptures of the Old and New Testament, as- 
commonly received among Protestant churches, 
do contain the revealed will of God ; and that 
I do receive the same as the rule of my doctrine 
and practice." 
Juries. go far as relates to juries and corporate of- 

fices, however, these provisions have been prac- 
tically superseded by later statutes, and it is 
now enacted that ministers of any congrega- 
tion of Protestant Dissenters, whose place of 
meeting is duly registered (provided that they 
follow no secular occupation except that of- 
schoolmaster), are exempt from serving upon 
any juries whatsoever (/). 

Disqualified By the Municipal Corporations Act, 1882, 
for corporate _ ... „ ,. .. 

office. any regular mtmster of a dissentmg congrega- 

tion is disqualified for election as a councillor, 
auditor, or revising assessor (^). A "regular 
minister" is a person appointed to be the 
minister of a particular congregation; it does 
not include a person occasionally preaching or 
merely asked to hold office temporarily (A). 

XJsOTof^e The prefix "Eeverend" is not a title of 

prefix " Re- ^ 

verend." honour exclusively belonging to the clergy o£ 

(/) 33 & 34 Vict. c. 77, s. 9, and Schedule. 
Ig) 45 & 46 Vict. c. 50, ss. 12 (1), 25 (2), 29 (2). 
(A) Beg. v. Oldham, L. R, 4 Q. B. 290. 
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the Church of England (e). It is not, in fact, Chap. V. 
a title of honour or of dignity in the strict 
sense, but is used only as a mark of respect, 
and though it has been applied for a con- 
siderable time to the clergy of the Church of 
England, this user has not been very long, and 
the time has been when it was not commonly 
borne by them. In the 15th and 16th centuries 
it was applied to the laity — to persons of dis- 
tinction, both male and female ; and as late as 
1726 it was applied to the judges (A;). 

The tenure of office of Nonconformist minis- 
ters, and their relation to the trustees of the 
chapel, will be considered in a later chapter (/). 

Since the beginning of the 18th century the 
Presbyterian, Independent, or Congregation- 
alist, and Baptist denominations in England, 
have been associated imder the name of " The 
Three Denominations." This association was 
fuUy organized in 1727 and enjoys — like the 
Established clergy of London and the two great 
universities — the privilege of approaching the 
Sovereign on the throne. 

A minister of religion cannot exercise too ^esamption. 

aguinst 

much caution in the acceptance of a gift of validity of 



(t) Keet V. Smith, L. E., 1 P. Div. 73. 
ijc) See the argument, iUd. p. 75. 
(0 Infra, Chap. XV. p. 178. 
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Chap. V. property from a member of his congregation, 
•ft to~ ^^^ where any such gift is proposed he should 
minister from for his own protection, if for no other reason, 
hiscongrega- insist on the would-be donor obtaining inde- 
^^^' pendent legal advice. No person who stands 

in a relation of spiritual confidence to an- 
other so as to acquire a habitual influence 
over his mind, can accept any gift or benefit 
from the person who is imder the dominion 
of that influence, without the danger of having 
that gift set aside. If it can be shown that 
sufficient protection has been interposed against 
the exercise of the influence, there may be a 
case to sustain the gift; but the principle 
prevails where there exists a relation which 
naturally creates influence over the mind, 
and no influence is so strong as that of a 
minister of religion over a person under his 
direct spiritual charge {m). 

Accordingly, there is a presumption against 
the validity of a deed of gift or other dispo- 
sition of property, except by will (n) made in 
favour of a minister by one of his congregation ; 
and it is liable to be set aside unless the party 
benefited can show affirmatively that the other 

(m) Per Stuart, V.-C, NoUidge v. Prince, 2 Giff. 
246, 270; Norton v. Belly, 2 Eden, 286; HugueiiinY^ 
Baseley, 14 Yes. 273. 

{n) Parfitt v. Lawless, L. E., 2 P. & D. 462. 
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party to the transaction was placed in such a Chap. v. 
position as would enable him to form an abso- 
lutely free and unfettered judgment (o). The 
case of a gift by will stands on a different 
footing, as in this case the onus of proof is on 
the other side, and it lies on the party alleging 
undue influence to prove it aflSrmatively ( j^) ; 
it is none the less desirable, however, for a 
minister to place his conduct above suspicion. 

(o) Ihid.^ per Lord Penzance at p. 469, and cases 
ante, p. 44, note (m). 
\p) Farfitt V. Lawless, L. E., 2 P. & D. 462. 
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CHAPTEE VI. 

REGISTRATION OF PLACES OF PUBLIC WORSHIP. 

Pormerpro- As we liave already seen, the benefit of the 
v^ns on e rp^j^j^jj^j^ j^^^ ^^^ restricted to persons attend- 
ing some place of worship authorized by the 
Act, and no place of worship was so authorized 
unless certified to the Bishop or the Archdeacon^ 
or to quarter sessions. The stat. 52 Geo. 3, 
c. 155 (as we have also seen) forbids the assem- 
blage of any congregation of Protestants at 
which there are present more than twenty per- 
sons besides the immediate family or servants 
of the person on whose premises such meeting 
is held, unless the place of meeting has been 
certified to the Bishop or Archdeacon or quarter 
sessions, and every person knowingly permitting 
such congregation to meet contrary to the Act 
in any place occupied by him, is to forfeit for 
every offence a sum not exceeding 20/. nor less 
than 20s. {a). 

(a) As to the numerous exceptions since created, see 
ante, p. 7. 
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By 15 & 16 Vict. o. 36, it was provided that Cha^Vi. 
places of worship should no longer be certified 
to the Bishop, Archdeacon or quarter sessions, 
l)ut might be certified instead to the Registrar- 
Oeneral. As, however, the Act provided that 
the certifying of a place of worship to the 
Bishop, Archdeacon or quarter sessions should 
be void and of no effect ^ and also that the certify- 
ing of a place of worship to the Eegistrar- 
General should be of the same effect as if the same 
had been certified to the Bishop^ Archdeacon or 
quarter sessions, it was soon apparent that further 
legislation was required. Accordingly, the Act 
18 & 19 Yict. c. 81 was passed, and this now 
Tegulates the matter. 

It is enacted by 18 & 19 Vict. c. 81, s. 2, Present law, 
that every place of meeting for religious wor- J^ gi.^^ ^^** 
ship of Protestant Dissenters or other Protes- 
tants, by the Act 1 W. & M. sess. 1, c. 18, and 
15 & 16 Vict. c. 36, or either of them, required 
to be certified, registered or recorded, and not 
prior to the 30th July, 1855, certified and regis- 
tered or recorded in manner required by law, 
and every place of meeting for religious wor- 
ship of any other body or denomination of 
persons, may be certified in writing to the 
Registrar-Greneral of Births, Deaths and Mar- 
riages in England through the Superintendent- 
Registrar of Births, Deaths and Marriages of 
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Chap. VI. the district in which such place may be situate (J) . 
The Registrar-General is required (sect. 3) to 
record the places of meeting certified to him, 
and the certifying to him of any such place of 
meeting for religious worship of Protestant 
Dissenters or other Protestants, and of any 
place of meeting for religious worship of any 
other body or denomination of persons, has, 
subject to the provisions of the Act, the same 
force and effect as if such place had been duly 
certified and recorded, or registered and recorded, 
in accordance with the requirements of the law 
prior to the passing of stat. 15 & 16 Yict. c. 36, 
that is to say : — 

Advantages (i) The occupier of the building is exempted 
tion. from penalties under 52 Geo. 3, c. 155, 

for permitting congregations to as- 
semble there (c). 
(ii) The building so certified is entitled to 
the exemption from rates given by 
3 & 4 Will. 4, c. 30 (d). 

(h) The form to be used for such certificate will be 
supplied by the Superintendent-Eegistrar on applica- 
tion. A fee of 2«. 6c?. is payable on delivery of the 
certificate to the Superintendent-Eegistrar. A copy of 
the Eegistrar-General's certificate of registration can 
be obtained for a further payment of 25. 6d, 

(c) See ante, p. 46. 

{d) See infra, Chap. XI., p. 119. 
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(iii) The provisions of the Charitable Trusts Cliap^. 
Acts only apply to such a building to 
a limited extent (e). 

In like manner sect. 4 provides that any place 
of meeting, certified prior to the Act (except 
those certified under 15 & 16 Vict. c. 36), which 
continues to be used for religious worship, may 
at any time be certified in writing to the Eegis- 
trar-General. 

The Eegistrar-General is required periodically 
to print a list of the places certified imder the 
Act, and 15 & 16 Vict. c. 36, the record of 
which has not been cancelled. (Sect. 7.) 

Whenever any place of meeting for religious On disuser 
worship certified under 15 & 16 Vict. c. 36, or registration to 
18 & 19 Vict. c. 81, has wholly ceased to be^<«^°^^^- 
used as a place of meeting for religious worship, 
it is the duty of the person or one of the persons 
who so certified or last certified the same (as the 
case may be), or of the trustee, or one of the 
trustees for the time being of such place of 
meeting or the owner or occupier or one of the 
owners or occupiers thereof, if then resident 
within the superintendent-registrar's district 
within which such place is situate, forthwith to 
give notice (in the form given in Schedule B.) 
to the Eegistrar-General through such superin- 
tendent-registrar that such place has so ceased 

{e) See infra. Chap. VII. 
W. B 
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Registration for 



Ch ap. V I. Iq \^q iiged as a place of meeting for reKgious 
worship (sect. 6) ; the Registrar-General, on 
being satisfied of the facts, is to cancel the 
record of its certification and expunge the name 
from the list of certified places. (Sect. 8.) 

When a place of worship is rebuilt either 
on the same or on another site, the old certifi- 
cate of registration must be cancelled, and the 
place re-registered. 

The registers can at any time be inspected at 
the superintendent-registrar's oflSlce on payment 
of a fee of one shilling. 



Kegistration 
for perform- 
ance of mar- 
riages. 



Procedure. 



Before marriages can be legally celebrated in 
a place of worship, it must, in addition to being 
certified to the Registrar-General as above de- 
scribed imder 18 & 19 Vict. c. 81, also be regis- 
tered for the performance of marriages. 

A separate building certified imder 18 & 19 
Vict. c. 81, as a place of religious worship may 
be registered for solemnizing marriages therein 
on the application of any proprietor or trustee 
thereof. The applicant must deliver to the 
superintendent-registrar of the district a cer- 
tificate signed in duplicate by twenty house- 
holders at the least, stating that such building 
has been used by them during one year at the 
least as their usual place of public religious wor- 
ship, and that they are desirous that the building 
should be registered as aforesaid ; each of the 
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certificates must "be countersigned "by the appli- Chap. VI. 
cant. The superintendent-registrar will give 
a certificate of the registration, and advertise 
it in a local newspaper and the London Gazette. 
A fee of 3/. is payable for the registration (/). 

If at any time the Registrar-General is Substituting 

. . . a newbuilding 

satisfied that a building so registered has been for an old one. 
disused for the public religious worship of the 
congregation on whose behalf it was registered, 
it is his duty to cancel the registry ; but if he 
is satisfied that the same congregation use in- 
stead thereof some other such building, he may 
substitute and register such new place of wor- 
ship instead of the disused building, although 
the new place of worship may have been used, 
for that purpose for less than a year. Appli- 
cations for the cancelling of a registry, or for 
the registry of a substituted bmlding, must be 
made to the superintendent-registrar of the 
district. There is a fee of 3/. for the registra- 
tion of a substituted building, payable at the 
time of the application {g). 

When a chapel is rebmlt the practice is to 
cancel the registry and require it to be renewed 
before marriages can be solemnized in the new 
building. 

All necessary forms may be obtained from 
the superintendent-registrar of the district. 

(/) 6 & 7 WiU. 4, c. 85, s. 18. (^) Ibid. s. 19. 

e2 
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CHAPTER VII. 

THE CHAKITABLE TRUSTS ACTS AS AFFECTING 
PLACES OF RELIGIOUS WORSHIP. 

Sr^^Iu '' Trusts for the mamtenance of reKglous wor- 

exempted ship are reirarded by the law as charitable 
fromCharit. , ^ , ,^ / n v . i.. 

able Trusts trusts; Dut every place oi reugious worship 

^ ' duly certified to the Registrar-General was 

exempted from the operation of the Charitable 
Trusts Act, 1853 (a), and this exemption is 
continued as to that and the amending Acts by 
18 & 19 Vict. c. 81, s. 9, so long as the building 
continues to be bond fide used as a place of re- 
ligious worship, and the record of the certifica- 
voWd'of'" *^^^ thereof has not been cancelled (6). The 
Charity Com- exempted charities may, however, if they think 
arbitrators, fit (c), avail themselves of the 64th section {d) 
of the Charitable Trusts Act, which provides, 
"that if any question or dispute shall arise 
among the members of any charity exempted 
from the operation of this Act in relation to 

(a) 16 & 17 Yict. c. 137, s. 62. 

(6) See Qltn v. Qregg, 21 Ch. Div. 513. 

(c) 18 & 19 Yict. c. 81. s. 9. 

\d) 16 & 17 Viet. c. 137, s. 64. 
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any office, or the fitness or disqualifioation of Chap. vn. 
any trustee or officer, or his election or removal, 
or generally in relation to the management of 
the charity, it shall be lawful for two-thirds of 
the members present at any special, meeting, 
•duly convened by notice for the purpose in the 
same manner in which meetings of such charity 
are by the rules thereof appointed to be held 
and convened, to refer such question or dispute 
to the arbitration of the Commissioners, who 
shall accept such reference and act therein as 
arbitrators, and their award shall be final, and 
may be made a rule of her Majesty's High 
Court of Chancery f and by 32 & 33 Vict. 
c. 110, s. 14 {e)y the Charity Commissioners are Extension of 
empowered, on the application of the trustees of Trusts Acts 
any charity exempted from the operation of the ^^^^^ °* 
Charitable Trusts Acts, 1853 to 1869, to make 
an order directing that the said Acts or any 
provisions thereof specified in the application 
shall extend to such charity as if it were not 
exempted therefrom. Thd powers of the Com- 
missioners, which may thus be extended to 
•certified places of religious worship, are very 
wide and enable them to inquire into the 
management of charities, to oblige trustees to 
render accoimts, and to advise the trustees on 

(c) This section takes the place of 16 & 17 Yict. 
•€. 137, s. 62, which is repealed. 
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Chap. vn. the administration of the trusts. They can 
Leasee mort- *^ authorize the granting of leases, making of 
Mges, sales, improvements, the raising of money by mort- 
gage, and the sale, exchange and partition of 
lands (/). When the assistance of the Com- 
missioners is required they afford it by means 
of a scheme (^). 

Powers of The last-mentioned statute (32 & 33 Vict. 

CJommissioii- 

ers to appoint c. 110, s. 15) also enacts that SO much of the 

S^7^^ Charitable Trusts Acts, 1853 to 1869, as au- 
thorizes and relates to orders of the Board 
(i) for the appointment or removal of trustees 
of a charity, or (ii) for or relating to the vest- 
ing of any real or personal estate belonging 
thereto, or (iii) for the establishment of any 
scheme for the administration of any charity^ 
shall extend to buildings registered as places of 
meeting for religious worship with the registrar- 
general of births, deaths or marriages in Eng- 
land, and bond fide used as places of meeting 
for religious worship {h). No such order may, 

(/) See infra, Chap. XIU. pp. 143, 144. 

{g) As to applications for such schemes, see infra j 
Appendix, p. 218. 

(A) The powers thus extended to registered places 
of worship depend on the combined operation of the 
Charitable Trusts Acts, 1853 and 1860. By the former 
Act (sect. 28) the jurisdiction of the Court of Chancery, 
or of the Lord Chancellor in lunacy, in respect of the 
appointment or removal of any trustee, or any other 
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however, be made except on the application of Chap. vii. 
the trustees or persons acting in the administra- 
tion of the charity (^). Save as aforesaid, such 
buildings continue exempted from "The Charit- 
able Trusts Acts, 1853 to 1869 " (J). 

The powers of the Charity Commissioners in Powers may 
reference to the appointment and removal of i^ contentious 
trustees, making of vesting orders, and esta-^*^^®* 
blishment of schemes, may be exercised by 

reHef , order or direction relating to a charity, the gross 
income of which for the time being exceeds 30Z. , was au- 
thorized to be exercised by any of the Chancery judges 
in chambers; and (by sect. 32) similar jurisdiction was 
given to the county and district bankruptcy courts in 
respect of charities, the respective incomes of which 
did not exceed SOL; and by virtue of this Act the 
judge had power, on appointing a new trustee of a 
charity within the Act, at the same time to make a 
vesting order under the Trustee Acts, 1850 and 1852. 
Me Davenport's Charity, 4 D., M. & G. 839. Then, by 
the Charitable Trusts Act, 1860, the Commissioners 
were enabled, upon the application of the trustees or 
other persons mentioned in the Act, to make such 
effectual orders as could then be made by a judge at 
chambers, or a county court or district court of bank- 
ruptcy, for [inter alia) the appointment or removal of Charity Corn- 
trustees of any charity, or for or relating to the vesting "ussioners 
of any real or personal estate belonging thereto, or the to appoint and 
establishment of any scheme for the administration of remove trus- 
any such charity. *®®^ ?^^ ^^^^ 

\%) As to the mode of application, see infra, p. 218. ordersf 

(y ) 32 & 33 Vict. c. 110, s. 15. 
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Applications J how made. 



Application 
must be by 
trustees. 



Eequisite 
notice. 



Chap. VII. them, if they think fit, but not otherwise, even 
in contentious oases {k). 

In the case of a place of religious worship 
the application to the Commissioners under 
these statutes must be made either by the trus- 
tees, or a majority of them, by writing under 
their hands (if unincorporated), or under their 
common seal (if incorporated) (/), or by some 
person authorized in that behalf by a resolu- 
tion passed by a majority of the trustees who 
are present at a meeting of their body duly 
constituted, and vote on the question (w). 

No order appointing or removing a trustee, 
or establishing a scheme for the administration 
of a charity, may be made by the Board before 
the expiration of one calendar month's public 
notice, to the persons interested in the charity, 
of the proposal to make such order (n). 

No order removing a trustee having any 
known place of residence in Great Britain or 
Ireland, and who shall not be consenting to be 
discharged, may be made before the expiration 
of one calendar month after notice of the pro- 

{h) 23 & 24 Vict. c. 136, s. 5; i?e Bumham National 
Schools, L. E., 17 Eq. 241. 

{I) 32 & 33 Vict. c. 110, s. 15; 23 & 24 Vict. c. 136, 
s. 4. 

(m) 32 & 33 Vict. c. 110, ss. 5, 15. 

(n) Sect. 6. 



Notice to 
trustee pro* 
posed to be 
removed. 
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j)osed order has been delivered to him, or sent Chap. vil. 
hj post or otherwise, to such place of residence, 
and until after sufficient hearing of the matter 
before the Board or some member thereof, or 
one of their inspectors (o). Such notices are to 
prescribe a reasonable time within which objec- 
tions or suggestions are to be sent to the 
Board {p), A copy of every order, when made, 
is to be published for one calendar month 
in the district in which the charity is applic- 
able (g). 

A right of appeal from any order of the Appeal from 

T) J • X- • J. J. Oilers of the 

Jboard appomtmg or removing a trustee or Board, 
trustees, or for the vesting of any real or 
personal estate, is given by the Act to the 
Attorney-General, or any person authorized 
by him or by the Board in all cases, whatever 
may be the yearly income of the charity, and 
to any trustee or person acting in the adminis- 
tration of, or interested in the charity, or any 
two inhabitants of the district in which the 
charity is specially applicable (r) in the case of 
a charity of which the gross annual income 
exceeds 50/. (s). 

(o) Ihid. 
\p) Ibid, 
{q) Sect. 7. 

(r) Ex parte NicJioUsy Be The Hackney Charities^ 34 
L. J., Ch. 169. 
(«) Sect. 8. 
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Chap. vn. The appeal is to the High Court by peti- 
Twenty-one tion (^). The petition must be lodged within 
days' notice of three months after the definitive publication (w) 

intention to ... 

appeal must 01 the Order of the Board, but no such petition 

be sent to the n -i -i i.jt.jxT_ 

Board. of appeal may be presented before the expira- 

tion of twenty-one days after written notice, 
imder the hand of the appellant, of intention 
to appeal shall have been delivered to the 
Board {cc). 

{t) See Dan. Chancery Forms, 2nd ed. p. 2035. 
(m) Ex parte NicholUy Re The Hackney CharitieSf 34 
L. J., Ch. 169. 
{x) Sect. 8. 
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CHAPTER VIII. 

MARRIAGES. 

I. — Preliminaries to Marriage, 

(A) Where Marriage is hy Certificate 

without Licence. 

(B) Where Marriage is hy Licence. 

H. — Cases where Certificate may issue for 
Marriage out of District of Residence, 
III. — Consents. 

rV. — Forbidding issue of Certificate and Caveats, 
V. — Penalties for False Notices and Declara- 
tion. 
VI. — Celebration of Marriage, 
Vn. — Marnage according to the Usages of 
Quakers. 



Nonconformists may have their marriages 
celebrated imder a registrar's certificate in their 
own places of worship, and according to their 
own ceremonies, but certain notices have to be 
given and certain forms observed- 
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Chap. Yin. 



Preliminaries to Marriage by 

I. — Preliminaries to Marriage. 
The preliminaries differ according as the 
marriage is intended to be either (A) by certi- 
ficate without licence, or (B) by certificate with 
licence. 



Notices. 



Forni. 



(A) Where the Marriage is by Certificate tcith- 
out Licence. 

One of the parties must give notice in 
writing (a) to the superintendent-registrar of 
the district within which the parties have dwelt 
for not less than seven days then next pre- 
ceding, or if the parties dwell in the districts 
of different superintendent-registrars, must give 
the like notice to the superintendent-registrar 
of each district (b). 

The notice must state the name and sur- 
name (c) and the profession or condition of 
each of the parties intending marriage, the 
dwelling-place of each of them and the time 
not being less than seven days during which 
each has dwelt therein (c?), and the Church or 

(a) The form and requisites are regulated by 19 & 20 
Vict. c. 119, 8. 3. 

(6) 6 & 7 WiU. 4, c. 85, s. 4. 

(c) If one party inserts a wrong name without the 
knowledge of the other party, the marriage is never- 
theless valid, i?. V. Bea, L. E., 1 C. 0. E. 365. 

{d) J£ either party has dwelt in the place stated in 
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other building in which the marriage is to be ^*P- "^^• 
solemnized. 

Where one of the parties is resident in Ire- Where one 
land, the party so resident must give notice to ^^^d.^^ 
the registrar of the district in Ireland in which 
such party has dwelt for not less than seven 
days next preceding, and must state the name 
and surname and the profession and condition 
and age of each of the parties and also the 
dwelling-place of each of the parties, and the 
time not being less than seven days during 
which he or she has dwelt therein (^), and also 
the Church or other building in which the mar- 
riage is to be solenmized (/). 

Where one of the parties is resident in Scot- Where one 
land such party must cause the banns to beSiS^tiandT 
proclaimed and obtain from the session clerk a 
certificate of such proclamation (g). 

The person giving the notice or notices must Declarations, 
at the same time, in the presence of the super- ig ^o ^pedu 



ment. 



the notice during more than one calendar month, it 
may be stated that he or she has dwelt there one 
month and upwards. Sect. 4. 

(c) See supra, note {d)» 

If) 19 & 20 Vict. 0. 119,8.7. 

(g) Ibid. s. 8. The Marriage Notice (Scotland) Act, 
1878, has no application to cases where the marriage is 
to take place, and one of the parties is resident, in 
England. 
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62 Marriage hy Certificate. 

Chap. YIII. intendent-registrar, sign a solemn declaration at 
the foot of the notice or notices — 

(i) That there is no impediment of kindred 
or other lawful hindrance to the mar- 
riage. 

2. Of due (ii) That the parties to the marriage have for 

residence. ^ ^ '^ , , ^ ^ 

seven days immediately preceding the 
giving of such notice had their usual 
place of abode and residence within 
the district of the superintendent- 
registrar or respective superintendent- 
registrars to whom such notice or 
notices, as the case may be, shall be 
so given. 

3. If either When either of the parties intending mar- 
minor, that riage, and not being a widower or widow, shall 
s^tehave*^^' ^® imder the age of twenty-one years, the 
l)een obtained, party making such declaration must further 

declare — 

(iii) That the consent of the person or per- 
sons whose consent is by law re- 
quired (^), has been given or (as the 
case may be) that there is no person 
whose consent is by law required (i). 
Declaration Where the marriage is intended to be solem- 
riage takes" nized Out of the district in which the parties 

{h) See in/ra, p. 68. 

(t) 19 & 20 Vict. c. 119, s. 2. 
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Declarations. 63 

live, because there is no place of worship of ChaP' VIII- 
the desired character within the district, the pi^oe out of 
notice must in addition contain the declaration district of 

residence. 

required to be made by one of the parties to the 
intended marriage imder 3 & 4 Yict. c. 72, 
8. 2 {k). 

Where the parties desire the marriage to take 
place in the usual place of worship of the par- 
ties, but such place of worship is situate out of 
the district of their or his or her residence, the 
party giving the notice must also state therein, 
in addition to the description of the building in 
which the marriage is to be solemnized, that it 
is the usual place of worship of one of the par- 
ties, and also state the name of the party whose 
usual place of worship it is (/). 

The marriage cannot take place imtil after Issue of cer- 
the expiration of twenty-one days after the day 
of the entry of the notices (w), and during this 
period the notice must be suspended in the 
superintendent-registrar's office (w). After the 
expiration of such twenty-one days, the superin- 
tendent-registrar on being requested on behalf of 
the party by whom the notice was given must 



{k) Ihid, s. 3. See infra, p. 67. 
(l) Ibid, 8. 14. 

(m) 6 & 7 Will. 4, c. 85, s. 14. 
In) 19 & 20 Vict. c. 119, s. 4. 
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64 Marriage hy Licence. 

Chap. vni. issue a certificate (o), provided that no lawful 
impediment is shown to his satisfaction why such 
certificate should not issue, aud provided that it& 
issue has not been forbidden in the manner pro- 
vided by the Acts {p). If notices have been 
given to the superintendents of difEerent districts 
the certificates of both will be required. 

(B) Where the Marriage is to be by Licence. 
Notices. In this case the same notice must be given {q) 

as in the preceding case, with the following^ 
variations : — 

(i) Where both parties do not dwell in the 
same superintendent-registrar's dis- 
trict, it is sufficient to give notice to 
the superintendent-registrar of the 
district in which one of the parties 
resides (r). 

(ii) The notice need not state how long each 
of the parties has resided in his or her 
dwelling place, but only how long the 
party residing in the district in which 
the notice is given has so resided (r). 

(iii) The notice must state that the mar- 
riage is intended to be celebrated by^ 
licence (s). 

(o) 19 & 20 Vict. c. 119, s. 4. 
{p) See in/ra, p. 71. 
Iq) 6 & 7 Will. 4, c. 85, s. 2. 
(r) 19 & 20 Vict. c. 119, s. 6. 
(«) Ihid, s. 5. 
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The notice will not in this case be suspended Chap. VIII. 
in the superintendent-registrar's office {t). 

The person giving the notice must at the DedaxationB. 
same time sign a declaration (w) : — 

(i) That there is no impediment of kindred, 
(ii) That one of the parties has for the space 
of fifteen days immediately preceding 
the giving of such notice had his or 
her usual place of abode and residence 
within the district of the superinten- 
dent-registrar to whom the notice is 
given, and also if either party is a 
minor, that all necesssary consents have 
been given as in the case of marriage 
without licence^. 
The requisites of the notice where the mar- 
riage is to take place out of the district in which 
the parties reside are the same as in the case 
where the marriage is without licence {x). 

After the expiration of one whole day next Issue of cer- 
after the day of the entry of the notice the licence, 
superintendent-registrar must, on the request of 
the party giving the notice, issue his certificate, 
and also a licence to marry (y) ; provided that 
in the meantime no lawful impediment to the 

{t) 19 & 20 Vict. 0. 119, s. 5. 
(w) Ihid, s. 2. 
{x) See ante, p. 60, 
\y) 19 & 20 Vict. c. 119, s. 9. 
W. F 
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66 When Marriage may take place 

Chap, vm. iggue of the certificate has been shown to his 
satisfaction, and provided that the issue of the 
certificate has not been forbidden in the manner 
provided by the Acts (s). 
^^^' The fee payable to the superintendent-regis- 

trar for entering the notice is one shilling {a) ; 
for issuing the certificate is one shilling (J), and 
for the licence 1/. 10s. (c) ; in addition to which 
there is stamp duty of lOs. on the licence, and 
of 2b, 6rf. on the declaration in the notice (d) ; 
but this last does not seem to be payable except 
where the marriage is to take place without 
licence. 

II. — Ca^cB where Certificate may he issued for 
Marriage out of District of Residence. 

Except as mentioned in the two following 
paragraphs, the superintendent-registrar may 
not give a certificate for the celebration of a 
marriage where the building in which the mar- 
riage is to be solemnized (as stated in the notice) 
is not within the district wherein one of the 
parties has dwelt for the time required by the 
Act. 

{z) See iw/ra, p. 71. 

(a) 6 & 7 WiU. 4, c. 85, s. 5. 

(6) 19 & 20 Vict. c. 119, s. 9. 

(c) Ihid, s. 10. 

Id) 33 & 34 Vict. c. 97, s. 3, Schedule. 
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out of District of Residence. 67 

"Where, however, one of the parties of the in- Chap^III. 
tended marriage, in addition to the notice re- -^^ registered 

quired, declares by indorsement thereon the Pj?^ S*,^^'^" , 
, ^ , , ship of desired 

religious appellation of the body of Christians character 
to which such party professes to belong, and the trict. 
form or ceremony which the parties desire to 
adopt in solemnizing their marriage, and that 
to the best of his or her belief there is not 
within the district in which one of the parties 
dwells any registered building in which mar- 
riage is solemnized according to such form, and 
also states the district nearest to the residence 
of that party in which a building is registered 
wherein marriage is so solemnized, and the 
registered building within such district in which 
it is intended to solemnize their marriage, the 
superintendent-registrar may issue his certi- 
ficate or licenoe for the marriage to take place 
in the building so specified, and the marriage 
may take place accordingly {e). 

Where the marriage is intended to be solem- At usual 
nized in the usual place of worship of the par- S^outdd?" 
ties or one of them, and such place of worship ^*^c*- 

(c) 3 &4 Vict. c. 72, s. 2; 19 & 20 Vict. c. 119, 
8. 13. After the marriage has been solemnized, it will 
not be necessary, in support of it, to prove the truth 
of such statements ; and no evidence to the contrary- 
is admissible in any suit touching the validity of the 
marriage. lUd, 

f2 
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Chap. Vin. is a registered building situated out of the 
district of their, his or her residence, the 
superintendent-registrar or respective superin- 
tendent-registrars to whom notice of such mar- 
riage has been given may grant to the party 
applying for the same a licence or certificate, as- 
the case may be, for such marriage to be solem- 
nized in the registered building stated in the 
notice, provided that such building is situated 
not more than two miles beyond the limits of 
the district in which the notice of such marriage 
has been given (/). 

III. — Consents, 

Consents. The like consent is required to a marriage by 

licence under 6 & 7 Will. 4, c. 85 {g) as would 
have been required by law to marriages by 
licence immediately before that Act, that is to 
say, the consents mentioned in 4 Greo. 4, c. 76, 
s. 16. 

The absence of such consents, however, does 
not invalidate the marriage («), but the neces- 
sary certificates will not be granted without a 
declaration that the necessary consents have 
been obtained ; and any person making a false 

(/) 19 & 20 Vict. c. 119, 8. 14. As to the reqtdsites 
of tlie notice in this case, see antty p. 63. 
{g) Sect. 10. 
(r) Rex V. Inhabitants of Birminghamy 8 B. & 0. 29» 
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What Consents required. 69 

declaxation is liable to the penalties for perjury, c^ap- VIII. 
ajid will also be exposed to forfeiture of pro- 
perty under sect. 19. 

In the case of any party under twenty-one 
years of age, not being a widower or widow, the 
oonsent is authorized and required of — 

(i) The father, if living, or 

(ii) If the father is dead, the guardian or 

guardians of the person of the party 

so under age lawfully appointed (A-), 

or one of them, or 
(iii) In case there are no such guardian or 

guardians, then the mother of such 

party, if unmarried, or 
(iv) If there shall be no mother immairied, 

then the guardian or guardians of the 

person appointed by the Court of 

Chancery, if any, or one of them. 

If there be no person standing in any of these 
relations to the party under age, no consent is 
required (/). 

{h) J. e., persons appointed by the father by deed 
•executed in his lifetime, or by -will executed in the 
presence of two witnesses. See 12 Car. 2, c. 24, s. 8. 
A father cannot, however, appoint guardians of his 
natural child. Ward v. 8t. Paul, 2 Bro. 0. C. 583 ; 
Sleeman v. WiUoUy L. E., 13 Eq. 36. 

(0 4 Geo. 4, c. 76. s. 16. 
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Chap. VIII. If the father is non compos mentis (m), or if 
Where father *^® guardian or guardians, or mother of the 
nm compos, minor, or any of them whose consent is necessary 
to the marriage, is non compos mentiSy or beyond 
the seas, or imreasonably or from undue motivea 
refuse or withhold his, her or their consent to a 
proper marriage, the party may apply to the 
Lord Chancellor by petition, and if it is judi- 
cially declared that the marriage is proper, it 
may proceed (w). 

It has been held that the consent required ia 
that of the legal father or mother, and that there 
was no one occupying that relation in the case 
of an illegitimate minor (o). In such a case, 
therefore, as the father cannot appoint a guardian 
under 12 Car. 2, c. 24, it would seem, unless a 
guardian has been appointed by the court, that 
no consent is now necessary. 

(m) This does not apply to the case of a. father who 
is beyond the seas, or unreasonably withholds his 
consent; but only to a case where he is non compos 
mentis. Ex parte L C, 3 My. & Or. 471. 

(n) 4 Geo. 4, c. 76, s. 17. 

(o) Horner v. Horner y 1 Hagg. Con. 337, 360;. 
Priestley v. Hughes, 11 East, 1. 
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Chap. VIII. 
IV. — Forbidding the issue of Certificate and 

Caveats. 

Every person whose consent to a marriage 
by Keenee is required by law (p) is authorized 
to forbid the issue of the superintendent-regis- 
trar's certificate, whether the marriage is in- 
tended to be byKcence or without Kcence(^). 
This is done at any time before the issue of the 
certificate by writing the word "forbidden" 
opposite to the notice of the intended marriago, 
and subscribing thereto his or her name and 
pltice of abode, and his or her character in re- 
spect of either of the parties by reason of which 
he or she is authorized to forbid the issue of 
the certificate (r). The notice and all proceed- 
ings thereupon will then be void (s). 

Every person forbidding the issue of any 
superintendent-registrar's certificate by falsely 
representing him or herself to be a person whose 
consent to such marriage is required by law, 
knowing such representation to be false, is liable 
to the penalties of perjury {t). 

Any person on payment of 5s, may enter a Caveat. 

{p) See ante, p. 68. 

Iq) 6 & 7 Wm. 4, c. 85, s. 10. 

(r) Ibid. s. 9. 

(«) Ibid. 

(t) 19 & 20 Yict. c. 119, s. 18. 
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Chap. VIII. caveat with the Buperintendent-registrar against 
the grant of a certificate or Kcence for the mar- 
riage of any person named therein. The caveat 
must be duly signed by or on behalf of the 
person entering it, together with his or her 
place of residence and the ground of objection. 
When such a caveat has been duly entered, the 
superintendent-registrar must then examine 
into the matter, and- if satisfied that the caveat 
ought not to obstruct the grant of the certificate 
or licence, or if the caveat be withdrawn, he 
may grant the certificate or licence, but not 
otherwise. The superintendent-registrar may, 
in case of doubt, refer the matter to the Regis- 
trar-General. If the superintendent-registrar 
refuses to grant the certificate or licence, the 
person applying for the same may appeal to the 
Registrar-General (w). 
Frivolous Every person who enters a caveat against 

caveat. the grant of a licence, or issue of a certificate on 

grounds which the Registrar-General declares to 
be frivolous, and that they ought not to obstruct 
the grant of the licence, is liable for the costs 
of the proceedings, and for damages in an action 
by the person against whose marriage such 
caveat has been entered (x). 

To facilitate the recovery of such costs and 

{u) 6&7WiU. 4, 0.85, s. 13. 
\x) Ibid. s. 37. 
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damages the Eegistrar-General is empowered to C^*P- "^^l- 
give a certificate, which will be evidence of his 
having declared the caveat to be frivolous, and 
that it ought not to obstruct the grant of the 
licence or issue of the certificate, as the case 
may be {y), 

V. — Penalties. 

Any person knowingly or wilfully making 
and signing or subscribing any false declara- 
tion, or signing any false notice, for the purpose 
of procuring any marriage under any of the 
Acts, is liable to the penalties for perjury (s). 

If any valid marriage is had by means of Forfeiture of 
any wilfully false declaration, notice or certifi- P'^P^^^'- 
cate, made or obtained by either party to such 
marriage as to any matter in which a solemn 
declaration, notice or certificate is required, the 
attorney or solicitor-general may sue for a for- 
feiture of all the property accruing to the of- 
fending party by such marriage {a), 

YI. — Celebration of the Marriage. 

"Where the marriage is to be solemnized with- Time, 
out licence it cannot take place until after the 

(y) 7 WiU. 4 & 1 Vict. c. 22, s. 5. 
(z) 3 & 4 WiU. 4, c. 72, s. 4 ; 19 & 20 Vict. c. 119, 
ss. 2, 18. 

(a) 19 & 20 Vict. c. 119, s. 19. 
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74 Celebration of the Marriage. 

Chap. VIII. issue of the certificate, which can only be granted 
after the expiration of twenty-one days after 
the day of the entry of the notice (6). 

Where the marriage is to be by licence, it 
cannot take place until after the issue of the 
certificate and licence, which cannot be granted 
until after the expiration of one whole day next 
after the day of the entry of the notice (c). 
' In either case the marriage must be cele- 
brated within three calendar months after the- 
entry of the notice, and if it be not, the notice 
and certificate, and any licence granted there- 
upon, and all other proceedings thereupon, will 
be void, and no person may solemnize the mar- 
riage until new notice has been given, and entry 
made, and certificate given in accordance with 
the provisions of the Acts (d). 

The superintendent-registrar's certificate, or^ 
in case the parties have given notice to the^ 
superintendent of different districts, the certi- 
ficate of each superintendent must (except in 
the case of a marriage solemnized according to 
the usages of the Society of Friends (e) ) be 

(&) 6 & 7 WiU. 4, c. 85, ss. 14, 15, 20 ; 19 & 20 Vict. 
c. 119, s. 4. 

(c) 6 & 7 Will. 4, c. 85, s. 15 ; 19 & 20 Yict. c. 1 19, 

8.9. 

{d) Ibid. 

(«) See infra, pp. 79, 83. 
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Celebration of the Marriage. 75 

delivered to the registrar present at the mar- Chap, viii, 
riage (/). 

The marriage may tate place either in a Place of 
registered building or at the superintendent- "^'^^^^^®* 
registrar's office. 

Where the marriage takes place in a regis- 
tered building it must be at the registered 
building (^) stated in the notice, and the fol- 
lowing conditions must be fulfilled (A) : — 

(1) It must tate place with open doors (i) ; Essentials. 

(2) Between the hours of eight in the fore- 

noon and three in the afternoon (A:) ; 

(3) In the presence of some registrar of the 

district in which such registered build- 
ing is situate, and of two or more 
credible witnesses. 

The fact that the building where the marriage 
is solemnized has not been certified under 18 & 

(/) 6 & 7 Will. 4, c. 85, s. 16. As to the presence 
of the registrar, see infra» 

(^r) There is a presumptioii after the marriage and 
cohabitation that the building was registered, and the 
registrar present. Bichd v. Lambert, 33 L. J., 0. P. 
137. See also Beg, v. Mainwaring, Dears. & B. 0. C. 
132. 

(A) 6 & 7 WiU. 4, c. 85, s. 20. 

(i) Breach of this condition does not render the 
marriage void. Campbell v. Corlet/y 4 W. E. 675. 

(ik) 6 & 7 WiU. 4, c. 85, s. 20, and 49 Vict. c. 14, s. 1. 
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Ceremony. 



OcremoDy. 



Cliftp. vra. 19 Vict. c. 81, does not affect the validity of 
the marriage. {Ibid. sect. 13.) 

The marriage may be solemnized according 
to such form and ceremony as the parties think 
fit to adopt, provided that in some part of the 
ceremony, and in the presence of the registrar 
and witnesses, each of the parties declare : — 

" I do solemnly declare that I know not of 
any lawful impediment why I, A, £., should 
not be joined in matrimony to C. D." 

And that each of the parties say to the 
other : — 

" I call upon these persons here present to 
witness that I, A. B.y do take thee, C. D., to be 
my lawful wedded wife [or husband] " {J), 



Consent of 
owners of 
building. 



Marriage at 
registrar's 



No marriage under certificate or by licence 
may be solemnized in any registered building 
without the consent of the minister or of one 
of the trustees, owners, deacons, or managers 
thereof {m). 

Any persons who object to marry in a regis- 

(0 6 & 7 WiU. 4, c. 85, s. 20. By 7 WiU. 4 & 1 Vict, 
c. 22, s. 23, a Welsh translatioii of the above declaration 
and form of words is authorized, which may be sub- 
stituted for them in all places where the Welsh tongue 
is commonly used or preferred. 

(m) 19 & 20 Yict. c. 119, s. 11. 



Digitized by 



Google 



Marriage at Registrar's Office. 77 

tered building may, after due notice and certi- caiap- Vin. 
fieate, contract and solemnize marriage at the 
office, and in the presence of the superintendent- 
registrar and some registrar of the district, and 
in the presence of two witnesses, but it must 
take place — 

(1) With open doors {n) ; 

(2) Between the hours of eight in the fore- 

noon and three in the afternoon ; 

(3) By making use of the declaration and 

form of words provided in the case of 
marriage in a registered building (p). 

Every person will be guilty of felony who Penalties for 
does any of the following things {p) : — marriage con- 

(i) Knowingly and wilfully solemnizes a Act. 
marriage in any other place than the 
registered building specified in the 
notice and certificate (except in the 
case of a marriage between two of the 
Society of Friends {q) ) ; or 

(n) A breacli of this conditioii does not, however, 
invalidate the marriage. Camjphell v. Corky, 4 W. B. 
675. 

(o) AntCf p. 76. Persons married by the superinten- 
dent-registrar may add the religious ceremony of their 
church or persuasion. 19 & 20 Vict. c. 119, s. 12. 

{p) 6 & 1 Will. 4, c. 85, s. 39. The prosecution 
must be within three years of the offence. Ibid, s. 41. 

(q) There is a presumption after a marriage that the 
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78 Validity of Marriages. 

Chap, vni. (ii) III any g^d^ registered building or 
office, knowingly or wilfully solem- 
nizes any marriage in the absence of 
a registrar of the district in which 
such registered building or office is 
situated; or 
(iii) Knowingly and wilfully solemnizes any 
marriage in England (except by 
licence), within twenty-one days after 
the entry of the notice to the super- 
intendent-registrar, or after three 
calendar months after such entry. 

Evidence of After the marriage has been solemnized it is 

compliance . - . . 

with Act not not necessary m support of it to give any proof 
xeqmsi . ^^ ^^ actual dwelling or of the period of 
dwelling of either of the parties previous to 
the marriage within the district stated in the 
notice of marriage to be that of his or her resi- 
dence, nor of the required consent (if any) 
having been given, nor that the registered 
building in which the marriage was solemnized 
had been duly certified as a place of public 
worship, nor that such building was the usual 
place of worship of either of the parties, and 
. no evidence is admissible to prove the contrary 

building was duly licensed. See Reg» v. Cresswell, 
1 Q. B. D. 446 ; and also Sichel v. Lambert, 37 L. J., 
C. P. 137. 
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Marriages of Quakers. 79 

in any legal proceedings touching the validity Ch ap, v ili. 

of the marriage (r). 

If the parties knowingly and wilfully inter- Marriage 

when inyalid. 

marry in any place other than the chapel, 
registered building or office, or other place speci- 
fied in the notice and certificate, or without due 
notice («) to the superintendent - registrar, or 
without certificate of notice duly issued, or 
without licence in case a licence is required, or 
in the absence of a registrar or superintendent- 
registrar where the presence of a registrar or 
fiuperintendent-registrar is required, the mar- 
riage will be null and void {t). 

If one party inserts a wrong name in the 
notice without the knowledge of the other 
party the marriage is nevertheless valid (w). 

VII. — According to the Usages of Quakers, 

The Society of Friends have long enjoyed 
the right of celebrating marriages according to 
their own usages. This right was confirmed by 

(r) 19 & 20 Vict. c. 119, s. 17. 

(«) J.e., a notice conforming to the formalities pro- 
Tided by the statute; and the words "due notice" 
will be satisfied though the christian names or residences 
or other details are not truly or accurately stated. 
Holmes v. Simmons, L. E., 1 P. & D. 523, 528. 

(f) 6 & 7 Will. 4, c. 85, s. 42. 

(u) Reg, V. Rea, L. E., 1 C. C. E. 365. 
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80 Marriages of Quakers. 

Chap. viiL 6 & 7 Will. 4, c. 85, s. 2, subject to the pro- 
viso that notice to the registrar should have 
been given, and the superintendent-registrar's- 
certificate issued in the manner required by that 
Act {x). 
Who may The privilege was originally confined to 

manner. cases where both parties to the marriage were- 
members of the Society (y). It is now ex- 
tended (s) to cases where one only or where^ 
neither of the parties is a member of the 
Society, provided that no person not a member 
of the Society shall be married according to the 
usages thereof imless he or she shall be autho- 
rized thereto under some general rule or rules- 
of the Society. A copy of such general 
rule or rules purporting to be signed by the 
recording clerk for the time being of the So- 
ciety is to be admitted as evidence of such 
general rules in all proceedings touching the 
validity of any such marriage (a). 
Preliminaries, Marriages, according to the usages of the 

notices, &c. . 

Society of Friends, could formerly only take 
place under the superintendent-registrar's cer- 
tificate (6), but may now be solemnized by 

(05) The marriage may now be by licence. 19 & 20 
Vict. c. 119, 8. 21. 

(y) 6 & 7 WiU. 4, c. 85, s. 2. 
(z) 23 & 24 Vict. c. 18. 
(a) Ibid, 8. 1. 

(6) 6 & 7 WiU. 4, c. 80, 8. 4. 
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Preliminaries. 81 

^cence {c). Notice must be given to the super- Cli«^P- vm« 
intendent registrar of the district, or of each of 
the districts in which the parties are residing, 
in the respective manners before described {d) ; 
but the building stated in the notice need not 
be situate within the district in which one of 
the parties resides {e). 

This notice, whether for marriage under cer- Declarations, 
tificate or by Kcence, will be accompanied by 
the same declarations required respectively in 
» other cases (except the declarations relating to 
marriage out of the districts in which the parties 
live) ; and, in addition, the party giving the 
notice must either (i) declare either verbally or Declarations 
in writing, if required, that both the parties to '^®*^®^^*^' 
the intended marriage are either members of 
the Society or in profession with or of the per- 
suasion thereof ; or (ii) produce a certificate to 
the superintendent registrar purporting to be 
-signed by some registering officer of the Society 
•of Friends, to the effect that the party by whom 
or on whose behalf such notice is given, or each 
such party (as the case may be), is authorized 
to marry in this manner under or in pursuance 
of some general rule or rules of the Society. 

(c) 19 & 20 Vict. c. 119, s. 21. 
\d) 6 & 7 WiU. 4, c. 85, s. 4; 19 & 20 Yict. c. 119, 
«. 21. See ante, pp. 60, 64. 
(e) See infra, p. 82. 

w. o 
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Marriage of Quakers. 



Place and 
hour of 
marriage. 



caiap. vm. guoh certificate is made conclusive evidence for 
all purposes that the party by whom or on whose^ 
behalf such notice is given, or each such party 
(as the case may be) , is duly authorized to proceed 
to the solemnization of the marriage, according 
to the usages of the Society, and the register of 
the marriage, or a copy thereof duly certified, is^ 
made conclusive evidence of the due production 
of such certificate (/). 

By 3 & 4 Yict. c. 72 {g), the Society of 
Friends may contract and solemnize marriage^ 
according to the usages of the Society after 
notice for that piuTpose duly given, and certifi- 
cate or certificates duly issued, notwithstanding^ 
that the building or place wherein such mar- 
riage may be solemnized is not situate within 
the district, or either of the districts (as the 
case may be), in which the parties respectively 
dwell. 

The marriage may take place at any hour 
customary according to the usages of the^ 
Society. 

On the issue of the certificate, where the^ 
marriage is to be by certificate only, or on the^ 
issue of the certificate and licence where it is to- 
be by licence, the marriage may tate place 



Time and 
ceremony. 



(/) 35 & 36 Vict. c. 10. 
{g) Sect. 5. 
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"within three calendar months of the day of the ^*P- '^^^• 
entry of the notice according to the usages of 
the Society. 

The superintendent registrar's certificate, or 
if the parties have given notice to the superin- 
tendents of different districts, the certificate of 
each superintendent, must be delivered to the 
registering officer of the Society for the place 
where the marriage is solemnized. 

A gift over after a devise "if the devisee 
shall marry contrary to the order and established 
rules of the people called Quakers," has been 
held to be good {h). 

{h) Eaughton v. Eaughton, 1 Moll. 611. 



g2 
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CHAPTER IX. 

BURIALS. 

Burial in ^y the common law every parishioner is en- 
ehurchyards. ^ . . 

titled to be buried in the churchyard of his 

parish (a), and for this purpose every person is 
a parishioner of the parish in which he dies (J). 
In addition to this right of interment in the 
churchyard, all persons who have been baptized 
by any person with water in the name of the 
Holy Trinity are entitled to be admitted to the 
canonical rites of burial (c), and only reason- 
able evidence of such baptism can be re- 
quired (^). 

Prior to the Act 43 & 44 Yict. c. 41, the 
burial service of the Church of England was 
the only one which might be used in church- 
yards or other consecrated ground, and it was 

(a) Rex V. Coleridge^ 2 B. & A. 806. 

(6) Com. Dig. ** Cemetery," B. 

(c) Can. 68; Kemp v. Wickes, 3 Phill. 264; Mastin 
V. EdcoU, 2 Curt. 692; 8, C. in P. C, aub nom, Eacott 
V. Mastin, 4 Moo. P. C. 104 ; Titchmarsh v. Chapman^ 
3 Curt. 840. 

{d) Kemp v. Wickes, uhi supra, p. 303. 
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illegal for any person not duly ordained to Chap^. 
read, or assist in reading, a burial service in 
consecrated ground over a dead body (e). 

The Burial Law Amendment Act, 1880, Burials Act, 

1880. 

subject to the observance of the formalities 
prescribed by it, now enables burials to take 
place in churchyards or graveyards (/), either Burial with 
without any religious service, or with such religious 
Christian {g) and orderly religious service at ^^^^• 
the grave as the person having the charge of or 
being responsible for the burial may think 
fit (A) ; and any person or persons who shall be 
thereunto invited or be authorized by the person 
having the charge of or being responsible for 
the burial (e), may conduct such service or take 
part in any religious act thereat (/.:). 

(e) Johnson v. Friend, 6 Jur., N. S. 280. 

(/) This includes "any burial ground or cemetery 
vested in any burial board, or provided under any Act 
relating to the burial of the dead, in which the 
parishioners or inhabitants of any parish or eccle- 
siastical district have rights of burial." See sect. 32 . 
of the Burial Act, 1852, infra, p. 103. 

{g) This includes every religious service used by 
any church, denomination or person professing to be 
Christian. 

(A) Sect. 6. 

(») As to the persons who come under this descrip- 
tion in the case of a pauper funeral, see sect. 2, infra, 
p. 88. 

{k) Sect. 6. This does not enable ministers of the 
Church of England to take part in any service other 
than that prescribed in the Book of Common Prayer j 
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Ch^MX. It should be carefully observed that the Act 
does not authorize the burial of any person in 
any place in which he would have had no right 
of interment if the Act had not passed (/), it 
only extends to affect the service which can be 
used in the burial of persons in places where 
they are otherwise well entitled to be buried. 

The incumbent and churchwardens of any 
parish have fuU power to refuse interment in 
the parish churchyard to any persons not pa- 
rishioners and not dying in the parish, and it 
may be doubted whether they are not entitled 
in such a case, however contrary to the spirit of 
the Act it may be to enforce such a right, to 
require as a condition of their assent that the 
burial shall be in accordance with the rites of 
the Church of England. 

The Act also subjects burials under the Act 
to all regulations in regard to the position and 
making of the graves which would be in force 
in the churchyard or graveyard in the case of 
persons interred with the service of the Church 

but by sect. 13 they are enabled to use a modified form 
of that service in certain cases. See in/ra, p. 94. 

{I) Sect. 9. It may, however, do so indirectly: for 
sect. 1 authorizes proprietors or directors of any pro- 
prietary cemetery or burial ground to make such bye- 
laws or regulations. as may be necessary for enabling 
any burial to take place therein in accordance with 
the provisions of the Act, any enactment to the contrary 
notwithstanding. 
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-of England {m)y and the same fees will also ^'^P* ^^ 
have to be paid as though the burial were in 
-accordance with the rites of the Church of 
England {n). 

To obtain the benefit of the Act notice must Notice, to 
be given to or left at the usual place of abode ^ ^^ firiven; 
of the rector, vicar, or other incimibent, or in 
his absence the officiating minister in charge of • 
the parish or ecclesiastical district or place, or to 
-any person appointed by him to receive such 
notice, notifying to him that it is intended that 
the deceased person shall be buried within the 
churchyard or graveyard (o) of such parish or 
ecclesiastical district or place, without the per- 
formance in the manner prescribed by law of 
the service for the burial of the dead according 
.1» the rites of the Church of England. 

In the case of a " burial ground or cemetery 
vested in any burial board or provided under 
any Act relating to the burial of the dead " (jo), 
if a chaplain is appointed to perform the burial 

(m) Sect. 5. An incumbent cannot, however, refuse 
to allow a tombstone to be erected in the churchyard 
because in the inscription (otherwise unobjectionable) a 
Nonconformist minister is described as the "Eeverend." 
Xce< V. Smith, L. E., 1 P. Div. 73. 

{n) Ibid. As to the fees, see the Eeport of the Select 
Committee on Burial Fees, in fray p. 104; and 15 & 16 
Vict. c. 85, ss. 32, 33, 34 and 35. 

(o) See antey p. 85, n. (/). 

(/)) See infray p. 94, se^. 
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^^ Notice of Burial^'^ hj whom given. 



Chap. IX. 



— ^by -wliom 
giyen. 



Paupers 
— ^notice to 
guardians. 



service of the Church of England therein, the^ 
notice nnder the Act is to be addressed to such 
chaplain, but given to or left at the office of the 
clerk of the burial board, if any, in whom 
such burial ground or cemetery may be vested. 
(Sect. 1.) 

The notice may be given by " any relative, . 
friend, or legal personal representative having 
the charge of or being responsible for the 
burial of the deceased person." Any house- - 
holder under whose roof a person dies is " re- 
. sponsible for the burial of the deceased," and>„ 
although not a relative or legal personal repre-^ 
sentative, could claim as a ^" friend " to serve a 
notice under the Act. 

In the case of any poor person deceased 
whom the guardians are required or authorized 
by law to bury, the notice must be given by the 
husband, wife, or next of kin of the deceased 
to the rector, vicar, or other incumbent ia 
manner aforesaid, and also either to the master * 
of any workhouse in which such poor person 
may have died, or otherwise to the guardians, . 
and it will be the duty of the guardians to- 
permit the body to be buried in the manner 
provided by the Act. In this case the husband, 
wife, or next of kin who serves the notice is . 
deemed " the persoli having the charge of the • 
burial." (Sect. 2.) 
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The notice must be given not less than cmap. ix. 
forty-eight hours prior to the proposed time of Time of 

• i J notice. 

interment. 

It must be in writing and indorsed on the Form, 
outside " Notice of Burial," and must be in the 
form or to the effect of Schedule A. of the 
Act [q)^ and must be signed with the name Must give 
and state the address of the person giving it. person send- 
Therefore, where a notice for the burial of a "^^ ^** 
child without the church service contained the 
name of H., the party giving the notice, but 
no address, and the vicar at first refused to bury 
the child, because the churchyard was full, and 
H. attended with his friends on the day named 
in the notice, but finding no grave dug, had to 
postpone the burial, which took place on a later 
day, room having been found in the meantime ; 
it was held, in an action brought by H. against 
the vicar to recover the expenses of the abortive 
funeral on the first day, that the notice of 
burial was bad, and the defect was not waived 
by what the vicar had done thereafter (r). 

The notice must state the day and hour when Time of 
the burial is proposed to taie place ; but if the stated, subject 
time so stated be inconvenient, either— (i) on^f^^^J^^ 
account of some other service having been, pre- 

{q) Sect. 1 ; and see Appendix, infra, p. 209. 
(r) Hoare v. -Raw, 45 J. P. 729 (Lindley and 
4Mathew, JJ.). 
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Chap. IX. viously to the receipt of such notice, appointed 
to take place in such churchyard or graveyard, 
or the church or chapel connected therewith; 
or (ii) on account of any bye-laws or regu- 
lations lawfully in force in any graveyard 
limiting the times at which burials may take 
place in such graveyard, the person receiving 
the notice (unless some other day or time shall 
be mutually arranged) must within twenty-four 
hours of the giving of the notice signify by 
writing (to be delivered to or left at the address 
or usual place of abode of the person from 
whom such notice has been received, or at the 
house where the deceased person is lying) at 
what other hour of the day named in the notice 
the burial shall take place. 
When day No burial is to take place in any churchyard 

mav 1)G 

varied. on Sunday, or on Good Friday, or Christmas 

Day, if any such day being proposed shall be 
objected to in writing for a reason assigned by 
the person receiving such notice ; and in this case 
such person must (unless some other day shall 
be mutually arranged) signify (within the time 
and in the manner mentioned in the preceding 
paragraph) at what hour of the following day 
such burial shall take place. 

Where the time of the burial is altered 
by counter notice or mutual agreement, the 
burial is to take place at the time so substi- 
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tuted («) ; but if no intimation of change of hour ^*P- 1^« 
is sent to the person from whom the notice has 
been received, or left at the house where the 
deceased person is lying, the burial is to take 
place in accordance with and at the time speci- 
fied in the notice. 

Unless mutually agreed the time of burial Hours of 
must be between the hours of ten o'clock in the 
forenoon and six o'clock in the afternoon if the 
burial be between the first day of April and the 
first day of October, and between the hours of 
ten o'clock in the forenoon and three o'clock in 
the afternoon if the burial be between the first 
•day of October and the first day of April. 

At any burial under the Act all persons are 
to have free access to the churchyard or grave- 
yard in which the same shall take place. 
<Sect. 6.) 

All burials under the Act, whether with or Obstructing' 
without a religious service, are to be conducted the Act. 
in a decent and orderly manner, and any person 
guilty of any riotous, violent, or indecent be- 
haviour at any burial under the Act, or wilfully 
ohstructing such burial or any such service thereat^ 
or who shall in any such churchyard or grave- 
yard deliver any address, not being part of or 
incidental to a religious service permitted by the 
Acty and not otherwise permitted by any lawful 
(«) Sect. 3. 
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Chap.DL authority, or who shall, under colour of any 
religious service or otherwise, in any such 
churchyard or graveyard wilfully endeavour to 
bring into contempt or obloquy the Christian 
religion, or the belief or worship of any church 
or denomination of Christians, or the members, 
or any minister of any such church or denomi- 
nation, or any other person, will be guilty of a 
misdemeanour. (Sect. 7.) 

All powers and authorities at the time of the 
passing of the Act existing by law for the pre- 
servation of order and for the prevention and 
punishment of disorderly behaviour in any 
churchyard or graveyard (^), may be exercised 
in any case of burial under the Act in the same 
manner and by the same persons as if the same 
had been a burial according to the rites of the 
Church of England. (Sect. 8.) 
Burials under When any burial has taken place under the 

the Act to be "^ . ^ 

registered. Act the person in charge thereof must, on the 
same or following day, transmit a certificate of 
such burial, in the form or to the effect of 
Schedule (B) annexed to the Act (t^), to the- 
rector, vicar, incumbent, or other officiating^ 
minister in charge of the parish or district in. 
which the churchyard or graveyard is situate^ 

{t) See 23 & 24 Yict. c. 32, s. 2, ante, Chap. 11. 
p. 10. 

(m) See Appendix, infra , p. 210. 
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or to which it belongs, or in the case of any ^»P- IX, 
T)urial ground or cemetery vested in any burial 
board, to the person required by law to keep 
ihe register of burials in such burial ground or 
cemetery (ir). 

Every order of a coroner or certificate of a Order of 
registrar given under the provisions of sect. 17 certificate of 
of the Births and Deaths Eegistration Act, 1874, aX'^S to^^ 
is in the case of a burial under this Act to be person in 

charge instead 

delivered (under a penalty of 405.) to the per- of to person 
4Son having charge of or being responsible for 
the burial, instead of being delivered to the 
person who buries or performs any funeral or 
religious service for the b^irial of the body of 
the deceased ; and any person having charge of 
or being responsible for the burial of the body 
of any person buried under the Act, as to which 
no order or certificate under the section afore- 
said shall have been delivered to him, must, 
within seven days after the burial, give notice 
thereof in writing to the registrar, and if he 
iail so to do, will be liable to a penalty not 
exceeding 10/. (Sect. 11). 

The Act also enables, but does not compel, l^i^^e^Jy to Jiso 

bunal service 

ministers of the Church of England to use the of Church of 
burial service of that church in any unconse- unc^n^crated 
crated burial ground, cemetery, or any building ground. 

(as) Sect. 10. As to the person required to register 
burials in grounds vested in burial boards, see 16 & 17 
yict. c. 134, s. 8. 
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Chap. IX. thereon, in any case in which he might have law- 
fully used the same service if such burial ground 
or cemetery had been consecrated. (Sect. 12.) 
Use of modi- And in any case where the office for the burial 
burial service of the dead according to the rites of the Church 
mj^rtain ^f England may not be used, and in any other 
case at the request of the person having the 
charge of, or being responsible for, the burial 
of the deceased, ministers of the Church of 
England authorized to perform the burial 
service are enabled to use at the burial such 
service, consisting of prayers taken from the 
Book of Common Prayer and portions of Holy 
Scripture, as may be prescribed or approved of 
by the ordinary. (Sect. 13.) 
Tolling of It appears that the tolling of the bell is part 

of the burial rite of the Church of England {y) ; 
and that, therefore, a clergyman might legally 
refuse to allow the bell to be tolled at a burial 
under the Act. 

BurialboardF. A work dealing with the rights of Noncon* 
formists would not be complete without some 
reference to the statutes relating to the pro- 
vision of burial grounds (s). 

{y) Can. 67 ; per Sir "W. Wynne, Fearce v. Hector of 
Clapham, 3 Hag. 16 ; Burial Board of St, MargarefSy 
Rochester v. Thompson, L. E., 6 0. P. 445, 456; 1 
Bum, Ecc. Law, 9tli edit. p. 134. 

(z) See also the '* Directions as to the appointment 
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The oliuroliwardens, or other persons to whom ^*P- ™' 
it belongs to convene meetings of the vestry of Meeting to 
any parish in which no burial board has been boards, 
appointed, may at any time (a), at their dis- 
cretion, without requisition of ratepayers for 
that purpose, convene a meeting of such vestry 
for the purpose of determining whether a burial 
ground shall be provided for the parish (b) imder 
the Burials Act, 1852 (c)^ and the amending 
Acts. 

They must convene a meeting of the vestry 
for the above purpose in either of the following 
cases : — 

(i) Upon the requisition in writing of ten or 
more ratepayers of a parish in which 
the place or places of burial appear to 
such ratepayers insufficient or dan- 

of Burial Boards," which will be furnished on applica- 
tion to the Home Office. 

(a) 18 & 19 Vict. c. 128, s. 3. 

(6) A parish is defined by 15 & 16 Vict. c. 85, s. 52, 
to mean ** every place having separate overseers of 
the poor, and separately maintaining its own poor.'* 
It has been held that the operation of this is not 
to exclude parishes which do not fulfil these conditions, 
but to extend the meaning of the word to places, not 
parishes, which do. Reg, v. Sudbury Burial Board, 
Ell., Bl. & Ell. 264 ; and see also 18 & 19 Vict. c. 128, 
s. 12, and 20 & 21 Vict. c. 81, s. 5, tri/ra, p. 96. 

(c) 15 & 16 Vict. c. 85. This Act was originally 
limited to parishes in the Metropolis ; but by 16 & 17 
Vict. c. 134, s. 7, was made general. 
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Chap. IX gerous to health, and whether any 

Order in Council in relation to any 
burial ground in such parish has or 
has not been made {d) ; or 
(ii) Where notice has been given of the in- 
tention of the Secretary of State to 
mate a representation to her Majesty 
in council that burials shall be discon- 
tinued (wholly or subject to any ex- 
ception or qualification) in any burial 
ground of the parish (e). 
When burial A burial board may be appointed for the 
appoin^^ ^ following places without any previous approval : 

1. Any parish separately maintaining its own 

poor (/), and with no district divided 
from it for ecclesiastical purposes having 
a separate burial ground. 

2. Two or more imited parishes maintaining 

their poor in common, and having one 
common burial ground {g), 

3. A parish, township, or other district not 

separately maintaining its own poor, 
which has or which has not a separate 
burial groimd (A) ; and where a parish 

(d) 15 & 16 Vict. c. 85, s. 10. 

(e) 18 & 19 Vict. 0. 128, s. 3. The meeting is to be 
convened ** forthwith." 

(/) 15 & 16 Vict. c. 85, ss. 10, 52. 

Ig) 18 & 19 Vict. c. 128, s. 11. 

[h) Ibid. s. 12 ; 20 & 21 Vici c. 81, s. 5. 
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has been divided for ecclesiastical pur- Chap. IX. 
poses, and a burial board has been ap- 
pointed for the whole, it is still competent 
for any of the new parishes to appoint a 
burial board {%). 
The vestries of any parishes which have re- 
solved to provide burial grounds may concur in 
providing one burial ground for their common 
use, the expenses to be apportioned, and in 
that case the burial boards appointed for such 
parishes will act as one joint board for such 
purpose (y). 

The previotis sanction of the Secretary of Cases where 

approval of 

State is necessary to the appointment of burial Secretary of 
boards in the following cases : — quired* '*" 

4. United parishes, one or more of which 

separately maintains its own poor, or has 
a separate burial ground. (18 & 19 Vict, 
c. 128, s. 11 ; 20 & 21 Vict. c. 81, s. 9.) 

5. A parish which has been divided into two 

or more ecclesiastical districts, any one 

of which has a separate burial ground. 

(23 & 24 Vict. c. 64, s. 4.) 

When the approval of the Secretary of State 

is required for the appointment of a burial 

board, the vestry must by resolution declare the 

expediency of such appointment, and notice of 

(t) Beg. V. Walcot, St SwitUn, 31 L. J., M. 0. 221. 
\j) 16 & 16 Vict. c. 85, s. 23. 

W. H 
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Burial Boards. 



Composition 
of burial 
board. 



Chap. IX. tlie resolution must be sent to the Secretary of 
State, and his approval obtained before such ap- 
pointment is made {k). When making applica- 
tion for such approval it should be stated in what 
manner the ratepayers of aU the districts to be 
affected have been informed of what is pro- 
posed, and whether or not there is any oppo- 
sition, and, if there be, by whom and for what 
alleged reasons. 

If it is resolved by the vestry that a burial 
ground shall be provided under the Acts, they 
must appoint not less than three nor more than 
nine persons, being ratepayers of the parish, to 
be the burial board of the parish. The incum- 
bent, however, may be elected a member of the 
board even if he is not a ratepayer {I). 

The board, with all convenient speed, is to 
proceed to provide a burial ground for the 
parish or parishes for which they are appointed 
to act. The ground may be either within or 
without the limits of the parish (m). 
Consecrated Except in the cases mentioned in the two 

and unconse- « ,, . i ji t • i -i • j 

crated ground following paragraphs, the bunal ground is to 

^ded. ^^^ ^^ divided into consecrated and unconsecrated 

parts, in such proportions, and the unconsecrated 

part thereof is to be allotted in such manner 

[h) 34 & 35 Vict. c. 33. 

(0 15 & 16 Vict. c. 85, 8. 11. 

(m) Ibid. s. 25. 
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and in such portions, as may be sanctioned by ^* 
one of her Majesty's principal secretaries of 
«tate (n). 

If the ratepayers assembled at any vestry Exceptions, 
duly convened under the provisions of 
the Act, shall, in pursuance of public notice 
duly given in that behalf resolve, unani' 
mously^ that any new burial ground to 
be provided for their parish under the 
provisions of the Act shall be held and 
used in like manner, and subject to the 
same laws and regulations in all respects, 
as the existing burial ground or church- 
yard of the parish, then the land for 
such new burial ground may be conveyed 
and settled in accordance with such re- 
solution, and in such case it will not be 
necessfuy to set apaj^ to remain un- 
consecrated any portion of the land so 
conveyed and settled (o). 
Any burial board may, with the approval of Provision of 

f>i 'mr*i9 ••! I • more than one 

one of her Majesty s pnncipal secretaries bnrialground. 
of state, provide more than one burial 
ground, and may, if they see fit, with 

(w) 16 & 17 Vict. c. 134, s. 7. 

(o) 18 A 19 Vict. c. 128, s. 10. In this case the 
burial board, although they may have provided a 
chapel on consecrated ground, will be under no! obli- 
gation to provide one for Nonconformists. 
h2 
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Chap. IX. sucli approval, instead of setting apart » 

portion of any burial ground to be used 
as uneonsecrated ground, provide separate 
and distinct grounds, to be used respec- 
tively as consecrated and uneonsecrated 
grounds {p). 
No wan be- It is not necessary to erect or maintain any 
crated and " "Wall or fence between the consecrated and the 
^^01^*^ uneonsecrated portions of the burial ground, 
but where there is no such wall or fence it is 
the duty of the burial board to place and main- 
tain marks of stone or iron to show the boundary 
between the consecrated and uneonsecrated por- 
tions {q). 

The bishop may consecrate the portion of 
the ground intended to be consecrated when it 
appears to him to be in a fit and proper condi- 
tion for the purposes of interment according 
to the rites of the Established Church (r). If, 
upon the application in writing by any burial 
board to the bishop of the diocese for the con- 
secration of a burial ground, declared in such 
writing to be in a fit and proper conditioli for 
the above purpose, the bishop refuse, the burial 
board may appeal to the archbishop of the pro- 

(jp) 20 & 21 Vict. 0. 81, s. 3. This section is retro- 
spective. 
(q) Ibid. s. 11. 
(r) 15 & 16 Vict. 0. 85, s. 30. 
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Tince, who may Koense it for interments accord- ^^*P' ^• 
ing to the rites of the Established Church («). 

The burial board may build on any land Provision of 
appropriated for a burial ground imder the Act 
A chapel for the performance of the burial 
service according to the rites of the Established 
€hurch {t). 

The burijd board may^ in any case, build on 
the unconsecrated portion of the burial ground 
a suitable chapel or chapels for the performance 
of funeral service (u) ; and when any burial 
board build, on any burial ground provided by 
«uch board, a chapel for the performance of the 
burijd service according to the rites of the 
Established Church, they must also (except in 
the case mentioned in the next paragraph) 
build on the portion of such ground set apart 
for burials otherwise than according to the rites 
of the said church, such chapel accommodation 
for the performance of the burijd service by 
persons not being members of the Established 
Church as may be approved of by one of her 
Majesty's secretaries of state {x). 

Where, however, it appears to one of her 
Majesty's principal secretaries of state, upon 

(«) 20 & 21 Vict. c. 81, s. 12. 
(0 15 & 16 Vict. 0. 85, s. 30. 
(t*) Ihid. 
\x) 16 & 17 Vict. c. 134, s. 7. 
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Incumhenfs Fees. 



Chap. IX. 



Right of in- 
cumbent to 
fees in 
consecrated 
portion of 
g^und. 



the representation of the majority of the vestry 
of any parish, consisting of not less than three- 
fourths of the members of the same, that the 
building of a chapel upon the unconsecrated 
part of any such burial ground for the use of 
persons not being members of the Established 
Church is undesirable and unnecessary, the 
Secretary of State may, if he think fit, signify 
his opinion to that effect to the burial board of 
the parish, who will thereupon be relieved from 
the obligation to provide a chapel for Noncon- 
formists (2^). 

The consecrated portion of the ground is ta 
be deemed the burial ground of the parish for 
which the same is provided, and where the same 
is provided for two or more parishes such burial 
ground is to be, in law, as if such parishes were 
one parish, and as if such burial ground were 
the burial ground of such one parish. Every 
incumbent of the parish or of each of the 
parishes (as the case may be) for which such 
burial ground is provided is entitled to receive 
the same fees in respect of the burial in the 
consecrated portion of the ground of the remains 
of parishioners or inhabitants of the parish of 
which he is incumbent as he has previously 
received and enjoyed ; and the clerk and sexton 
of such parish or of each of such parishes is 
(y) 18 & 19 Vict. c. 128, s. 14. See ante, p. 99, note (0). 
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entitled to receive the same fees in respect of Chap. ix. 
such burials as he has previously received, as if 
such burijd ground were the burial ground of 
the respective parish of such incumbent, clerk, 
and sexton respectively ; and the parishioners 
and inhabitants of such parish or of each of 
such parishes have the same rights of sepulture 
in such burijd ground as they would have had 
in the burial ground or burial grounds in and 
for their respective parish, subject to the provi- 
sions of the Act (2). 

A burial board may sell the exclusive right 
of burial, either in perpetuity or for a limited 
period, in any part of the burial ground, and 
also the right of constructing a vault with the 
exclusive right of burial therein, and also the 
right of erecting any monument, grave-stone, 
tablet, or monumental inscription in such burial 
ground (a) ; but out of the fees or payments to 
be paid in respect of any rights acquired under 
this section in the consecrated portion of such 
burial ground the incumbent of the parish is to 
receive (in lieu of the fees or sums which he 
would have been entitled to on the like grants 
in the burial ground of his parish) such fees or 
sums as shall be settled and fixed by the vestry, 
with the approval of the bishop of the diocese, 
or if no such fees or sums shall have been so 

(2) 15 & 16 Vict. 0. 85, 8. 32; and see next paragraph, 
(a) Ibid. s. 33. 
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Cb*p. IX. settled, then such fees as he would by law or 
custom have been entitled to on the grant of 
the like rights in the burial ground of his 
parish {a). 

FablioHealth A burial ground may also be provided in 
Acfc, 1879. certain events by a local sanitary authority, 
under the Public Health (Interments) Act, 
1879 (t), which incorporates the Cemeteries 
Clauses Act, 1847. Information as to the 
details of the combined enactment will be f oimd 
in the circular issued by the Local Grovemment 
Board (c). 

Burial fees. The following extracts from the Eeport of 
the Select Committee on Ecclesiastical and 
Mortuary Fees, appointed on the 28th March, 
1882, contain valuable information in reference 
to burial fees. 

" Every parishioner (and for the purpose of 
burial every person is a parishioner of the 
parish in which he dies) has a right of burial in 
his parish churchyard, and the incumbent is 
bound by law to bury him, under a penalty for 
refusing or delaying the burial. But as the 
incumbent of a parish is not, as a rule, bound 
to bury a non-parishioner, he can, in the absence 

(a) 15 & 16 Vict. 0. 85, s. 33. 

\h) 42 & 43 Vict. c. 31. 

(c) See Appendix, infra, p. 210. 
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of any special right in the non-parishioner, or Chap. IX. 
of any special custom, make what charge he 
pleases for doing what may be a voluntary act." 
(Rep. p. V.) 

The Report treats of burial fees under {inter 
alia) the following heads : — 

(a) Fees for Burial in a Parish Churchyard. 

** These fees are payable only when legalized In parish 
by immemorijd custom, or where a special local ^ ^ 
Act for the building of a church, with church- 
yard, has authorized them. 

" In many parishes no fee is due to an in- 
cumbent for the burial of a parishioner in an 
earthen grave in the parish churchyard at ordi- 
nary hours ; a payment to the sexton for digging 
the grave being all that is recognized. But, 
taking the whole of England, free burial, that 
is, burial free from ecclesiastical fees, is the ex- 
ception, a fee being generally claimed by the 
incumbent or the parish clerk, or both, when a 
parishioner is buried. Such fees are sometimes 
demanded, irrespective of any burial service 
being performed, by the person claiming them, 
and sometimes an additional fee is asked for 
reading the burial service." 

(b) Fees for Burials in Parochial Cemeteries 
established in and subsequently to 1852. 

" These fees are also only payable when In parochial 

cemeteries. 
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Chap. IX. legalized by immemorial custom, or by a special 

local Act, as above stated. 

« « « « « 

" A parochial cemetery differs from a parish 
churchyard in that a portion only of the ground 
is consecrated, and that generally the whole has 
been purchased by the ratepayers as a burial 
place for the dead of the parish. 

4r « « « « 

" All ecclesiastical fees payable for burials in 
a parish churchyard become, on the formation 
of a parochial cemetery, payable for burials in 
the consecrated portion of such cemetery. 

" As Nonconformists of a parish have a right 
of interment in all parts of their parochial 
cemetery, whether consecrated or not (rf), and 
the right of bringing their own minister to 
perform any burial service they require, they 
feel it a grievance that they should be unable 
to use the ground in which they have such 
right of interment, and which they themselves 
have assisted to purchase, imtil they have paid 
the ecclesiastical fees." 

(c) Fees payable to Incumbents for reading the 

Burial Service at the interment of their 

Parishioners buried in Public Propnetary 

Cemeteries, 

In public "These fees are payable imder statute in 

Ste^ W 15 & 16 Vict. c. 85, ss. 32 and 33. 
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cases where local Acts, obtained for the forma- Chap. ix. 
tion of public proprietary cemeteries, have re- 
quired such cemeteries to be also parish burial 
grounds, with an obligation on the incumbents 
to read a burial service of the Church of Eng- 
land on the burial of their parishioners, and 
have prescribed the amount of the fee to be 
paid them for so doing. In some few cases 
these local Acts have also prescribed the fees to 
be paid to Nonconformist ministers officiating 
at the burial of their dead. These fees vary- 
very much in amount, and few such local Acts 
have been passed since 1853." 



(d) Fees given to Incumbents as Compensation 
for the loss of Fees on But*ials in a Ceme- 
tery ^ the property of Government y or of a 
Public Proprietary Cemetery, 

" These fees are all payable under statute.'* 



(e) Fees and Offenngs in Wales, 

" In many parts of Wales, it is not the usual In Wales, 
custom to pay ecclesiastical burial fees, but 
another custom prevails, under which persons 
attending a funeral make voluntary ' offerings ' 
to the officiating clergyman. 
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Chap. IX. « It was represented to your Committee that 
latterly, and especially since the passing of the 
Burial Act of 1880, there has been a tendency, in 
some places, to convert these voluntary * offer- 
ings ' into fixed fees. 

" It was represented that in some parishes it 
was optional to make an offering or to pay a 
fee, and that, if only one penny was offered the 
incumbent could demand no fee. But as, in 
such cases, the amount of the payment to be 
made is quite at the discretion of the donor (in 
the case of a fee) or donors (in the case of an 
offering), it cannot be said that any *fee* is 
* customary,' or * immemorial and invariable,' 
which are the only conditions on which a buried 
fee, unauthorized by a specijd statute, can 
legally be demanded" (e). 

The Committee remark on the unsatisfactory 
state of the law, and add : 

'* Though fees on death and on burial may 
legally be demanded by the clergy, in some 
cases under the sanction of immemorial custom, 
and in others under statutory sanction, such 
fees cannot be recovered from the persons by 
whom they are due, by procedure before the 
ordinary civil tribunals (/). It is only before 

(c) See per Gibbs, C. J., Littlewood v. Williams, 6 
Taunt. 281. 

( /) The Common Law Courts alone have jurisdiction 
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an ecclesiastical court that a person can be Ch ap, i x, 
summoned for the non-payment of an ecclesias- 
tical fee, and although that Court may sentence 
him to pay the amount which may be due, it 
has no power to enforce the payment of it. 

4r « « « « 

" It appears to be clear that the incumbent 
cannot legally demand to be paid his fees before 
the interment takes place/' 

to determine the existence and validity of the custom. 
Cavihorne v. Andrews, Willes, 536; and see also 
Bryant v. Foot, L. E., 3 Q. B. 497. 
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CHAPTEE X. 

THE REQUISITES OF CONVEYANCES OF LAND AS 
SITES FOR PLACES OF WORSHIP. 

Mortmain WiTH a view to checking improvident dispo- 
sitions of property in favour of charities, cer- 
tain restrictions are imposed by the Mortmain 
Act (a) upon gifts, conveyances, and assurances 
of land, or money to be laid out on land, in 
favour of charitable uses. By several recent 
statutes, however, conveyances of land for a 
site for a place of worship are practically ex- 
empted from the provisions of the Mortmain 
Act, and we shall, therefore, first consider on 
what conditions this exemption is granted, and 
reserve the consideration of the requirements of 
the Mortmain Act itself for a later Chapter (6). 
Exemptions By 31 & 32 Vict. c. 44 (which applies to 
maittAot." conveyances made after the 13th of July, 
31 & 32 Vict. 1868), it is provided that all alienations, 
grants, conveyances, leases, assurances, sur- 

(«) 8 Geo. 2, c. 36. As to the nature of the restric- 
tions, see infray Chap. XVI. p. 189. 
{h) Infra, Chap. XVI. 
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Tenders, or other dispositions, except by tvilly Cbap^. 

bond fide made to a trustee or trustees on Conveyances 

behalf of any society or body of persons 

associated together for religious purposes, of 

land, for the erection thereon of a building 

for such purposes, or whereon a building used 

or intended to be used for such purposes, has 

been erected, are exempt from the provisions 

of the Mortmain Act and of stat. 24 & 25 

Vict. c. 9, s. 2 (c), if they fulfil both of the 

two following conditions, namely, 

(i) If such alienation, grant, conveyance, 
lease, assurance, or other disposition has 
been really made for full and valuable 
consideration, either (a) actually paid 
upon or before the making thereof; 
or (b) reserved by way of rent, rent- 
charge, or other annual payment ; or 
(c) partly paid and partly reserved 
as aforesaid without fraud or col- 
lusion; and 

(ii) If each such piece of land does not ex- 
ceed two acres in extent in each case. 

Although conveyances which comply with Conveyances 
the foregoing provisions are exempted from the consideration. 

(c) This requires tlie deed declaring the trusts to be 
enrolled in Chancery within six months. See infra^ 
-Chap. XVI. p. 190. 
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Chap. X. restriction imposed by the Mortmain Act, yet 

this statute makes no provision for the large 

class of cases in which the consideration is 

either nominal only or not the full value of the 

property. 

PlaoesofWor- To facilitate the acquisition of sites in this 

Act, 1873. and other respects the Places of "Worship (Sites) 

Act, 1873 (36 & 37 Vict. c. 60), was passed. 

This Act provides that " any person or persons 

" (a) Being seised or entitled in fee simple,^ 

fee tail, or for life or lives, of or to any 

manor or lands of freehold tenure ; and 

" (b) Having the beneficial interest therein \ 

and 
" (c) Being in possession for the time being ; 
" may grant, convey, or enfranchise by way of 
gift, sale, or exchange, in fee simple or for any 
term of years, any quantity not exceeding one 
acre of such land, not being part of a demesne 
or pleasure ground attached to any mansion- 
house, as a site for a church, chapel, meeting- 
house, or other place of divine worship, or for 
the residence of a minister officiating in such 
place of worship or in any place of worship 
within one mile of such site, or for a burial 
place or any number of such sites, provided that 
each such site does not exceed the extent of one 
acre." 

Where the conveyance imder the last-men* 
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iioned statute is made by any person entitled Chap^. 
only for life or lives, it is necessary to its 
T'alidity that the person next entitled for a bene- 
ficial interest in remainder in fee simple or fee 
tail (if legally competent) shall be a party and 
join in it, or, if such last-mentioned person is a 
minor or married woman or lunatic, that the 
guardian, husband, or committee of such per- 
son respectively should in like manner concur. 
And it has been held that a father, tenant 
for life of a settled estate, can, as guardian 
by nature of his infant son, entitled to the 
inheritance in remainder, concur on the son's 
behalf in a grant by himself of part of the 
settled estate (rf). 

The Act extends to lands of copyhold or 
customary tenure, and for this purpose it in- 
•oorporates sections 95, 96, 97, and 98 of the 
Lands Clauses Consolidation Act, 1845 {e). 

The purchase-money on such sale, enfran- To whom 
ohisement, or exchange, is to be paid to the^^eytobo 
person selling, &o., where such person is entitled ^^ 
in fee simple or fee tail; but if the person 
aelling, &c., is entitled for life or lives only, 
it is to be paid to the existing trustees or 

{d) Re Marquis of Salisbury and The Ecclesiastical 
Commissioners f 2 Ch. D. 29. 

(e) These sections deal with the enfranchisement of 
<5opyholds. 

W. I 
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^^^V'^' trustee (if any) of the instrument under whiek' 
such person is so entitled, and if there be no- 
such existing trustees or trustee it is to be^ 
paid to two or more trustees to be nominated 
in writing by the person making such sale^ 
&c. (/). The receipt of the persons to whom 
such money is required to be paid will effectu- 
ally discharge the purchasers from all liability^ 
in respect of its application (/). 

The Act contains the following additional 
provisions (g) : — 

1. Persons equitably entitled may convey 
without the trustees joining in the con- 
veyance ; 

2. Where a married woman is possessed of 
any estate or interest (manorialor other- 
wise) in land proposed to be conveyed, 
she and her husband may convey hy 
deed mthout acknowledgment ; 

3. Where it is deemed expedient to pur- 
chase (h) any land belonging to, or 
vested in, an infant or lunatic, such land 
may be conveyed by the guardian of 
such infant or the committee of such 
lunatic respectively, who may receive^ 



Persons eqnit- 
ably entitled. 



Married 
women. 



Infants and 
lunatics. 



(/) 36 & 37 Yict. c. 50, s. 2. 
\g) Ibid, 8. 3. 

{h) This seems to exclude exchange or enfranchise- 
ment, and, of course, excludes gifts. 
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and give valid discharges for the pur- Chap. x. 

chase-money ; 
in all these oases the legal estate will vest in 
the trustees of the place of worship or resi- 
dence. 

Where part only of land subject to rent is Apportion- 

. ment of rent, 

taken, the rent may be apportioned by agree- 
ment, or in default by two justices, as provided 
by the Lands Clauses Consolidation Act, 1845, 
sect. 119 (e). 

A form of conveyance which may be used Form of con- 

, veyanoe. 

is provided by sect. 4 (/ ). Only one witness to -^vitnesses. 

the execution of the document by each party 
is necessary; and any conveyance under the 
Act will be and continue valid, if otherwise 
lawful, although the donor or grantor shall die 
within twelve calendar months from the execu- 
tion thereof {k). Conveyances under the Act 
are therefore expressly exempted from two of 
the requirements of the Mortmain Act (1) ; but Enrolment, 
nothing is said about enrolling the deed in 
Chancery, and if the maxim Expressio unius est 
exclusio altenus is applied to this case, it would 
seem that the conveyance must be by deed 
j(except in the case of copyholds), and must 

(i) 36 & 37 Vict. c. 50, s. 3. 
(y ) See Appendix, infra, p. 214. 
(k) Ibid. s. 4. 

{l) See in/ray Chap. XYI. p. 189. 
i2 
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Oha^Z. q]qq }yQ enrolled within six calendar months 
after its execution (m). 

The terms of the enactment left it doubtful 
whether a corporation could convey lands under 
it, and it also contained no provision for cases 
where the person next entitled for a beneficial 
interest in fee simple or fee tail in remainder 
after the tenant for life was yet unborn or un- 
ascertained. These defects were rectified by 
45 & 46 Vict, the amending Act in 1882 (45 & 46 Vict. c. 21), 
which provides that the Places of Worship 
Sites Act, 1873, shall be construed as extending 
to authorize any corporation, ecclesiastical or 
lay, whether sole or aggregate, and any officers, 
justices of the peace, trustees or commissioners 
holding land for public, ecclesiastical, parochial, 
charitable, or other purposes or objects, to 
grant, convey, or enfranchise for the purposes 
of the Act such quantity of land as therein 
mentioned ; subject, however, to the consent of 
specified persons in the case of conveyances by 
an ecclesiastical corporation sole, or a municipal 
corporation, or of parochial property, or property 
held on trust for charitable purposes. 

Section 2 provides that " the said Act shall 
be construed as extending to authorize any 
person seised or entitled only for life or lives of 

(m) See infra, p. 189. 
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or to any manor or lands of freehold tenure to Chap. X. 
make suoh grant, conveyance, or enfranchise- 
ment as is mentioned in the said Act, in cases 
where the person next entitled to the same for 
a beneficial interest in remainder in fee simple 
or fee tail is unborn or imascertained ;'* but in 
such case either — 

(i) The person (if any and if legally com- 
petent) who is entitled for a beneficial 
interest for life or lives, or for an estate 
in fee simple or fee tail (as the case may 
be), in remainder immediately expectant 
on the estate of such unborn or un- 
ascertained person ; or if there be no such 
person, or if such person be not legally 
competent, then 
(ii) The trustees or trustee (if any) during 
the suspense or contingency of the then 
immediate or expectant estate in fee 
simple or fee tail ; 
must be a party to and join in the conveyance. 

It should be observed, with regard to sites Sites revert 
acquired under the Places of Worship Sites Act, ownwondiB- 
1873, that it is expressly provided (sect. 1) that '^^®'- 
in case the land so granted, conveyed, or enfran- 
chised, or any part thereof, shall at any time 
be used for any purpose other than as a site for 
such place of worship, or residence, or burial 
place, or in the case of a place of worship or 



Digitized by 



Google 



118 Sites for Places of Worship. 

Chap. X. residence, shall cease for a year at one time to 
be used as such place of worship or residence, 
the same shall thereupon revert to and become 
a portion of the lands from which the same was 
severed. 

In any case which cannot be brought within 
these exempting enactments, or in which it \& 
desired to avoid the danger of the site reverting 
to the owner of the lands from which it was 
severed, under the Places of Religious Worship 
Sites Act, 1873, the land must be conveyed by 
some assurance that satisfies all the require- 
ments of the Mortmain Act (8 Geo. 2, c. 36). 
This Act will be considered more conveniently 
in a later chapter (w). 

[n) Infra, Chap. XVI. p. 189. 



Digitized by 



Google 



Exemption from Rates. 1 1 & 



CHAPTER XI. 

EXEMPTION FROM BATES. 

The statute 3 & 4 Will. 4, c. 30, enacts that Places of 

•" no person or persons shall be rated, or shall ^pteiffrom 
be liable to be rated, or to pay to any poor ^^^ ^*®* 
rates, for or in respect of any chapels, meeting- 

'. houses, or premises, or such part thereof as shall 
be exclusively appropriated to public religious 
worship, and which shall be duly certified for the 

performance of such religious worship ; provided 
that no person or persons shall be thereby 
exempted from such rates for or in respect of 
any parts of such chapels, meeting-houses, or * 
other premises which are not so exclusively 
appropriated, and from which parts not so ex- 

•clusively appropriated such person or persons 
shall receive any rent or rents, or shall derive 
profit or advantage." The section further pro- 
vides that " no person or persons shall be liable 

"to any such rates because the said chapels, 
meeting-houses, and other premises, or any 
vestry rooms belonging thereto, or any part 
thereof, may be used for Sunday or infant 



Digitized by 



Google 



120 Exemption from Rates. 

Chap. XI. schools, or for the charitable education of the- 
poor." 

The above being the terms on which exemjK^ 
tion from payment of rates is granted, it would 
be well to observe that the practice which 
obtains in some districts of holding entertain- 
ments in the meeting-house or school-room, and' 
making a charge for admission^ involves a risk of 
rendering the building so used liable to the 
payment of poor rate. 
Rating an- By 32 & 33 Vict. c. 40, every authority 

thorities may , . . . , . 

exempt Sun- navmg power to mipose or levy any rate upon 
wSgS^ the occupier of any building, or part of a 
schools. building, used exclusively as a Sunday school 

or ragged school, may exempt such building, 
or part of a building, from any rate for any 
purpose whatever which such authority has. 
power to impose or levy. This provision is in 
addition to and not in substitution of the 
exemptions given by 3 & 4 Will. 4, c. 30 (a). 
The rating authority is not bound to exempt, 
but has a discretion (J). A " Sunday school " 
is defined by section 2 as ^* any school used for 
giving religious education gratuitously to chil- 
dren and young persons on Sundays, and on 
week days for the holding of classes and meet- 

(a) 32 & 33 Vict. c. 40, s. 1. 

\h) Bell V. Crane, L. E., 8 Q. B. 481; 42 L. J., M. C. 
122. 
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ings in furtherance of the same object, and Chap. XI. 
•without pecuniary profit being derived there- 
from." A " ragged school " is (sect. 2) " any 
school used for the gratuitous education of 
children and young persons of the poorest 
classes, and for the holding of cleisses and 
meetings in furtherance of the same object, 
and without any pecuniary benefit being de- 
rived therefrom, except to the teacher or teachers 
employed" {c). 

The Public Health Act, 1875 (38 & 39 Vict. 
c. 55), sect. 150, which does not extend to the 
Metropolis, enables the urban authority {d) to 
recover the expenses of sewering, paving, or 
providing proper means of lighting a street, 
from the owners of the premises fronting there- 
on; but it is provided by sect. 151 that the Expenses of 
incumbent or minister of any church, chapel, ]^uT)Uc H^ltb 
or place appropriated to public religious wor- ^*^arireable^^^ 
ship, which was then by law exempt from against minis- 

^ ./ r teroronthe 

rates for the relief of the poor, shall not bebuUding. 
liable for any expenses under the preceding 
section, as the owner or occupier of such church, 
chapel, or place, or of any churchyard or burial 
ground attached thereto, nor shall any such 

(c) Semble, that a ** Boys' Home Industrial School 
for Destitute Boys not Convicted of Crime," is not a 
ragged school within the section. Bell v. Crane, uhi 
supra. 

{d) Defined by sect. 6. 
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Chap. XI. expenses be deemed to be a charge on such 
church, chapel, or other place, or on such 
churchyard or burial ground, or to subject the 
same to distress, execution, or other legal pro- 
cess ; and that the urban authority may, if they 
think fit, undertake any works from the ex- 
penses of which any such incumbent or minister 
is thereby exempted, 
"^^fr M The Metropolis Management Act, 1855 (18 
forpavingex- & 19 Vict. c. 120), sect. 105, enables a vestry 
Scetropolis or district board to pave a new street, and the 
jtoagement ^y^^^ ^f the homes forming such street, and— 
in a lesser proportion — ^the owners of the land 
bounding such street (^), are liable to pay the 
expense of such paving. It has been very 
recently decided that where a chapel and 
school-house were held by trustees under a 
lease for ninety years upon trust to permit the 
chapel to be used as a place of worship by a 
congregation of Protestant Methodists of the 
Wesleyan connexion, the chapel and school- 
house were " houses " within the Act, and the 
trustees were liable to be rated as owners in 
respect of them (/). 

(c) 25 & 26 Vict. 0. 102, s. 77. 

(/) Wright v. IngU, 16 Q. B. Div. 379. It had 
previously been decided that a church belonging to the 
Establishment was not liable to be rated under the 
section. Angtll v. Vestry of Faddington,Jj, E., 3 Q. B. 
715. 
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In the Highway Act, 1835 (^), it is provided Ch»P- ^• 
that the highway rate shall be levied on all Chapels ex- 
property at that time liable to be assessed to the ^^^ay rate, 
relief of the poor. Places of worship had been 
•exempted from poor rate by the previous Act 
of 3 & 4 Will. 4, c. 30, and are therefore 
•exempt from highway rate. 

{g) 5&6Will. 4,0.50, 8. 27. 
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Removal of Trustees. 



Bemoval of 
trustees on 
account of 
religious 
views. 



CHAPTER XII. 

THE APPOINTMENT AND REMOVAL OF TRUSTEES. 

The provisions contained in the instrument 
creating the trust with reference to the appoint- 
ment and removal of trustees must always be 
observed. Where, however, the instrument is 
silent on these points, or where any difficulty 
arises in following the procedure it directs, or 
otherwise, the Court of Chancery has always, 
had jurisdiction, on an information filed for the 
purpose by the Attomey-Greneral, to remove 
trustees who cannot or do not efficiently per- 
form the duties of their office (even though, 
they may have been guilty of no actual mis- 
conduct {a) ), and to appoint others in their 
place {h) ; and the same jurisdiction may be 
exercised in an action for the administration of 
the trusts (c). Thus, where trustees entertain 
opinions which, in the view of the Court, ought 
not to be preached in the building of whick 

(a) Ait'Qen. v. Pearson, 1 Sim. 290, 308. 
(6) Att.'Qen. v. Clack, 1 Beav. 467. 
(c) Newsome v. Flowers, 30 Beav. 461 ; and see in/ray 
Chap. XrV. pp. 152, 153. 



Digitized by 



Google 



Removal of Trmtees. 125 

they are trustees, the Court will remove them, ^^ *P- ^ ^^- 
" for there is a manifest incongruity in having 
persons of one strong religious belief adminis- 
tering a trust created in favour of persons of 
another religious belief " {d), 

A fortiori where trustees have been parties to Removal of 

, trustees for 

a breach of trust the Court will remove them (e). breach of 
Accordingly, where a meeting-house was vested 
in trustees on trust for the use of a congre- 
gation to be in as strict connection as is prac- 
ticable with the Established Church of Scotland, 
and the trustees countenanced and assisted a 
minister who was disqualified for being a 
minister of the Established Church, the Court 
ordered the' trustees to be removed and made 
them pay the costs of the proceedings (/), in- ^o^ts. 
eluding the costs of the appointment of new 
trustees {g). . 

Similarly the Court ordered the removal of 
the trustees and imposed on them the costs of 
the proceedings where they had (under similar 
trusts) not only allowed the user of the meeting- 
house by a minister disqualified for the oflSice, but 
had endeavoured to override the trusts by means 

{d) AU.'Oeiu V. Pearson, 7 Sim. 290, 308; AtU-Oen, 
V. Shore, 7 Sim. 309, 317. 

(e) Drummond v. AU-0en,,2 H. L. C. 837. 
(/) Att'Gen, v. Murdoch, 7 Ha. 445, 469. 
{g) S, C, 2K. &J. 571. 
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Removal of Trustees. 

of colourable proceedings in ejectment, grounded 
on the fact that the trust deeds were not duly 
executed under the Mortmain Act {h). 

Lord Oranworth in one case expressed an. 
opinion that the Court might, on the ground of 
expediency, appoint new trustees in the place- 
of persons whose conduct, though not amount* 
ing to a breach of trust, indicated a want of 
sympathy with the feelings of those of whose 
rights they were guardians (^) ; but in a subse-^ 
quent case he doubted whether he had not gone^ 
too far and withdrew the observation {k). 

Where the real object of a deed appointing 
new trustees of a Baptist chapel was to trans- 
fer the property, without the consent of the 
congregation, to another church which had 
seceded and established an independent place of 
worship, the Court granted an injunction re- 
straining an action brought by the trustees so 
appointed for the recovery of the premises, and 
directed the appointment of new trustees, and 
ordered the trustees under the existing ap- 
pointment to convey the property to such new 
trustees when appointed, and pay the costs (/). 
It was held that the trustees could not set up 



{h) AU.-Gen. v. Munro, 2 De a. & Sm. 122. 
(?) AU.'Geru v. Eardt/y 1 Sim., N. S. 338, 367. 
{k) AU.'Gen. v. Clapham, 4 D* M. & G. 591, 632. 
(I) Newsome v. Flowers y 30 Beav. 461. 
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"by way of defence in such a ease that their Chap, xil. 
cestuis que trustenty the congregation, had de- 
parted from the doctrines upon which the 
chapel was founded, and therefore that they 
were not entitled to the enjoyment of the 
chapel, but in order to try that question they 
must institute proceedings in the name of the 
Attomey-Greneral. 

The Court has appointed new trustees, Trustees ap- 
although the deed declaring the trust has not deed not duly 
"been enrolled according to the requirements of aJ^maiir ^^ 
the Mortmain Act, where the defendant who -^<^^- 
had the legal estate admitted the trust and sub- 
mitted to act as the Court should direct {iri). 

The Court, on petition under Sir John Sir John 
EomUly'sAct (52 Geo. 3, c. 101 (n) ), j^^s ^°"''^^^''^''** 
power to appoint new trustees (o), and also to 
remove trustees guilty of breach of trust {p). 

By 2 & 3 WiU. 4, c. 57, s. 3, when the trustee Where trus- 

tees all dead. 

or all the trustees, if more than one, of charity 

property are dead, the Court may, on petition, 

appoint new trustees after certain preliminaries, 

and direct the conveyance of the trust property 

to them without the necessity of any decree ; 

and by the Trustee Act, 1850 (sect. 45), tli© ^g'so*^ 45 *' 

(m) AU,'Oen, v. Ward, 6 Ha. 477. 
(n) See infra, Chap. XIV. p. 153. 
(o) Bignold v. Springfield, 7 01. & F. 71. 
(^) Ex jparte Greenhouse, 1 Madd. 92. 
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Chap. XII. Court may exercise the powers (given by sects. 
34 and 35) of vesting any lands, stock, or chose 
in action in the trustee or trustees of any charity 
over which the Court would have jurisdiction 
upon suit duly instituted, whether such trustee or 
trustees shall have been duly appointed by any 
power contained in any deed or instrument^ or by 
decree of the Court, or by order made on peti- 
tion under any statute authorizing the Court to 
make such /)rder on petition. 
Heading of A petition for the appointment of new 
fcustee Act. trustees of a charity, and for a vesting order 
under this Act, ought to be entitled, " In the 
matter of the 52 Geo. 3, c. 101," as well as " In 
the matter of the Trustee Act, 1850," and the 
Attomey-Greneral's fiat must be obtained before 
the petition is disposed of {q). Where the 
fiat of the Attorney-General is issued upon 
a full knowledge of the matters in dispute, 
and no objection is taken to the issuing of 
the fiat in itself, the Court will not interfere 
therewith (r). 
Removal and A cheaper method of obtaining the removal 
of trustees of trustees or the appointment of new ones is 
X^!^ now furnished by the Charitable Trusts Act, 

sioners. 

{q) Re BoUe'8 Charity, 3 D. M. & G. 153; Be 
Bierton Charity Land, 10 Ha. App. xxxviii. 
(r) Be The Lancaster Charities^ 7 Jur., N. S. 96. 
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18()9 (s), which enables the Charity Commis- Chap. XII. 
sioners to make orders for the appointment or 
removal of trustees, or for the vesting of any 
real or personal estate belonging to the insti- 
tution. 

These powers the Commissioners may exer- 
cise, if they think fit, but not otherwise, in con- 
tentious cases {t). 

The mode of application to the Board, and 
the right of appeal from their order, have been 
considered in a previous chapter (w) . The Board . 
have no power, to remove a trustee on the ground 
only of his religious belief (a;), but it is not 
likely that any case will occur in which it is 
sought to remove a trustee on the grounds of 
his religious tenets, except where the trust 
premises have been employed for purposes not 
within the trusts, and then the removal of the 
trustee will be obtained as ancillary to the 
other proceedings for the enforcement of the 
trusts. 

The Board must, of course, be guided in the 
exercise of their powers of removal by the same 
principles as those on which the Court has 

(s) 32 & 33 Yict. 0. 110, s. 15. See ante, Chap. YII. 
p. 54. 

{t) Re Burnliam National School, L. E., 7 Eq. 241. 
(m) Ante, Chap. YII. p. 56. 
(«) 23 & 24 Yict. c. 136, s. 4. 
W. K 
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Ch ap, x n. acted (y). They can only make an order after 

Notice to ^^® notice to the person affected (2) ; and, subject 

5*^^ to certain restrictions, an appeal lies from their 

decision to the High Court (a). 

There is another mode of appointing new 

trustees of the trust premises connected with a 

pletce of worship, under which it is imnecessary 

that any conveyance of the trust property should 

be made to the new trustees. 

Sir Morton By Sir Morton Peto's Act (13 & 14 Vict. 

Peto'sAct, "^ . . ^ 

13 & 14 Vict c. 28), it is provided that, wherever freehold, 

leasehold, copyhold, or customary property in 

England or Wales has been or shall be acquired 

by any congregation or society, or body of 

persons associated for religious purposes or for 

the promotion of education, as a chapel, meet* 

ing-house, or other place of religious worship, 

or as a dwelling-house for the minister of such 

congregation, with offices, garden, &c., and the 

conveyance is made to a trustee or trustees, to 

be from time to time appointed, or to any party 

{Sic.) or parties named in the conveyance, or subject 

to any trust for the congregation or society or 

body of persons, or of the individuals composing 

the same, such conveyance shall not only vest 

the property thereby conveyed in the parties 

(y) See anU, pp. 124—126. 
(z) Sect. 6. See anUy p. 56. 
(a) Sect. 8. See ante^ p. 67. 
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named therein, but shall also effectually vest Chap-Xil. 
«uoh property in their successors in office for 
i:he time being (to be chosen in the manner 
mentioned in the Act), and the old continuing 
trustees (if any) jointly, or — if there be no old 
continuing trustees, — then in such successors for 
the time being, upon such and the like trusts, 
and subject to the same powers and provisions, 
as are contained or referred to in such convey- 
ance, or in any instrument declaring the trust 
thereof, or upon which such property is held, 
-and that without any transfer or conveyance what- 
soever J anything in such conveyance or in any 
fluch instrument contained to the contrary not- 
withstanding. This. section does not, however, 
prejudice any conveyance of the legal estate to 
a new trustee made as prior to the Act was by 
Jaw required {a). 

The " successors for the time being" of the Who to 
original trustees are to be chosen and appointed S^^ 
in the manner provided or referred to in such 
conveyance, or in any separate deed or instru- 
ment declaring the trust thereof ; or if no mode 
of appointment be therein set forthj prescribed, 
or referred to, or if the power of appointment 
be lapsed, then in such manner as shall be 
agreed upon by such congregation or society or 
lody of persons, 

(a) Sect. 1. 
k2 
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In order to preserve evidence of every such. 

Evidence of c^^oice and appointment of a new trustee or new 

S5°"aT^^^ trustees, and of the person and persons in whom 
such charitable estates and property from time 
to time become legally vested, the Act re- 

rormalities. quires (6) that every such choice and appoint- 
ment of a new trustee or new trustees shall be 
made to appear by some deed under the hand 
and seal of the chairman for the time being of 
the meeting at which such choice and appoint- 
ment shall be made, and shall be executed in 
the presence of such meeting, and attested by 
two witnesses. The deed may be in the form- 
or to the like effect of the schedule to the Act 
annexed (c), or as near thereto as circumstances 
will allow, and may be given and is to be re- 
ceived as evidence in all courts and proceedings, 
in the same manner and on the like proof as. 
deeds under seal, and is to be evidence of the 
truth of the several matters and things therein 
contained. 

Copyholds. In the case of property of copyhold or cusr 

tomary tenure, the Act provides (sect. 2) that 
on the next appointment of a new trustee or 
trustees thereof, and at the expiration of every 
forty years thereafter as long as the property is 
held in trust for the congregation, the lord of 

(6) Sect. 3. 

(c) See Appendix, infra y p. 216. 
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i;he manor shall receive a sum corresponding to Chap, xn. 
the fine to which he would ordinarily be entitled 

• on the death or alienation of his tenant. 

It should be observed that the effect of this The Act does 
Act is to vest in the successors only such title as valid defective 
passed to the grantees under the original con- 
veyance, and does not give them a good title 
where the original conveyance was defective 
under the Mortmain Act (d). 

It was held by Wood, V.-C, that this Act Act does not 
'did not apply to a chapel of the Wesleyan chapels of 
Methodist connexion, the court not being pre- jyiethodSs. 
pared to decide whether in such a case the pro- 
perty is acquired by the particular congregation, 
the circuit, or the whole Wesleyan body (e). 
The primary, if not the only, object of the 

• enactment being to make the trust estate devolve 
upon the trustees of the society from time to 
time without conveyance, a doubt has been 

. suggested whether the new trustees to be ap- 
pointed under the Act by the society succeed 
generally to all the powers of the old trustees or 
take the legal estate only (/). 

The provisions of the Act 13 & 14 Vict. c. 28, 13 & 14 Vict. 

.have, by 32 & 33 Vict. c. 26, been extended to ti buriS^ ^ 

grounds. 
{d) Bunting v. Sargent, 13 Ch. D. 330. 
(e) Be Hoghton Chapel, 23 L. T. 268. 
(/ ) Lewin on Trusts, 6th edit. p. 695. 
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Chap. XII. burial grounds belonging to a congregation, but- 
this is not to interfere with the Burial Acts. 
Conveyancing It is now enacted by the Conveyancing and 
8.31. ' Law of Property Act, 1881 (sect. 31), that^ 
where a trustee, either original or substituted, 
and whether appointed by the Court or other- 
wise, is dead, or remains out of the United 
Kingdom for more than twelve months, or- 
desires to be discharged from the trusts or 
powers reposed in or conferred on him, or re- 
fuses or is unfit to act therein, or is incapable 
of acting therein, then the person or persons 
nominated for this purpose by the instrument, 
if any, creating the trust, or if there be no such 
person, or no such person able and willing to- 
act, then the surviving or continuing {g) trustees 
or trustee for the time being, or the personal, 
representative of the last surviving or con- 
tinuing trustee, may, by writing, appoint an- 
other person or other persons to be a trustee 
or trustees in the place of the trustee dead, 
remaining out of the United Kingdom, desiring- 
to be discharged, refusing or being unfit, or 
being incapable, as aforesaid. 
Number of Qn an appointment of a new trustee the 

trustees in- ■*■■*■ 

{g) Including a refusing or retiring trustee, if willing- 
to act in execution of the provisions of the section^ 
Sub-sect. 6. 
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number of trustees may be increased (A), and CJiap. Xll. 
it is not necessary to fill up the original number creased or de- 
of trustees, where more than two trustees were creased, 
originally appointed ; but, except where only one 
trustee was originally appointed, a trustee will 
not be discharged under the section from his 
trust unless there will be at least two trustees 
to perform the trust (i). 

The same statute also enacts (sect. 34), that Conveyancing 

(1) where a deed executed after the 1st ofg. 34. ' 

January, 1882, by which a new trustee is ap- Declaration 

vesting" trust 
pointed to perform any trust, contains a declara- property. 

tion by the appointor to the effect that any 

estate or interest in any land (other than a 

legal estate or interest in copyhold or customary 

land) subject to the trust .... shall vest in 

the persons who, by virtue of the deed, become 

and are the trustees for performing the trust (A*), 

that declaration shall, without any conveyance 

or assignment, operate to vest in those persons, 

as joint tenants, and for the purposes of the 

trust, that estate, interest, or right; and 

(2) that where a deed by which a retiring 
trustee is discharged under the Act contains 
such a declaration as before mentioned by 
the retiring and continuing trustees, and by 

(A) Sub-sect. 2. 
(*) Sub-sect. 3. 
(Jc) L €,y the old trustees as well as the new. 
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Chap. XIL the other person, if any, empowered to appoint 

trustees, that declaration ehal], without any 

conveyance or assignment, operate to vest in 

the continuing trustees alone, as joint tenants, 

and for the purposes of the trust, the estate, 

interest, or right to which the declaration 

relates. 

Summary of Jt appears from what has been said that the 

modes of ap- • «. 

pointing new appomtment of new trustees of a place of re- 

chapels. ligious worship may be effected in the ways 

and by the persons mentioned below: — 

(1) In the manner and by the person ap- 

pointed by the instrument creating the 
trust; 

(2) If there is no such person, or no such 
person able and willing to act, the sur- 
viving or continuing trustees, or the 
personal representative of the last con- 
tinuing trustee, may by writing appoint. 

In either of the above cases if the appoint- 
ment is by deed it may contain a declaration 
imder sect. 34 of Conveyancing Act, 1881, which 
will operate to vest the property in the trustees. 

(3) By the Court on an information or in an 

action; 

(4) By the Court on petition under 52 

Geo. 3, c. 101, and under the Trustee 
Act, 1850 when a vesting order may 
be made; 
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(5) In the manner directed by Sir Morton Chap. Xll. 

Peto's Act, when no conveyance or 
vesting order is necessary; 

(6) By the Charity Commissioners under 

32 & 33 Vict. c. 110, s. 15. 

In view of the uncertainty as to the effect of 
the appointment of trustees under Sir Morton 
Peto's Act, and the fact that there is no saving 
of expense attaching to the mode of appoint- 
ment provided by it, the appointment should 
be made in the usual manner by deed, according 
to the first or second of the above modes. 

If this is not feasible resort should be had to 
ihe powers of the Commissioners. 

It would be improper to apply to the Court 
in any case in which the powers given by 
sect. 34 of the Conveyancing and Law of Pro- 
perty Act, 1881, are applicable (/) ; and although 
the trustees of a place of worship are not pre- 
vented from applying to the Court without the 
certificate of the Commissioners (w), it would 
be unwise for them to make any application 
^ntil resort had been had to the Commissioners. 

An order of the Charity Commissioners by Stamp on 
which new trustees oi a chapel are appomted, of new tnis- 
^nd the trust premises vested in them, is charge- ^® and vest- 

il) Re Oihhon'a Trust, W. N. 1882, p. 12. 
{m) Glegg v. Olenn, 21 Ch. D. 513. 
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Chap^. able under sect. 8 of the Stamp Act, 1870, with 
duty in respect both of the appointment and of 
the vesting order, and does not come within the 
proviso to sect. 78 as a conveyance or transfer 
made for effectuating the appointment of a new 
trustee (w). 
Charitable By 35 & 36 Vict. c. 24, the trustees of any 

Trustees In" . 

corporation charity for {inter alia) reKgious or educational 
^ ' ' purposes may apply to the Charity Commis- 
sioners for a certificate of registration as a 
corporate body, and the Commissioners may 
grant a certificate with or without conditions 
as to the qualifications and number of the 
trustees, their tenure or avoidance of office, and 
the mode of appointing new trustees, and the 
custody and use of the common seal, and the 
trustees of the charity will thereupon become a 
body corporate by the name described in the^ 
certificate, with perpetual succession and a com- 
mon seal and power to sue and be sued in their 
corporate name. The certificate will operate to 
vest in the body corporate all real and personal 
property held by any persons other than the- 
offioitd trustees of charitable funds in trust for 
the charity, subject in the case of copyholds to- 
the right of the lord of the manor on the grant- 
ing of the certificate, and every forty years. 

(n) Eadgett v. Commissioners of Inland Revenue, 3» 
Ex. D. 47. 
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thereafter, to take a fine, or heriot in lieu of ^*P- ^^^* 
the fine, or heriot customary, on the death of 
a tenant (o). 

After the incorporation vacancies in the 
number of the trustees are to be filled up in the 
same manner,- and the trustees "will be under 
the same responsibility, as if no incorporation 
had taken place (p). 

It is not clear what benefit would result from 
incorporation, and the Charity Commissioners 
have invariably refused the necessary certificate, 
on the ground, amongst other reasons, of the 
expense involved in furnishing copies of all 
deeds and investigating the title, and because 
after incorporation the body of trustees becomes 
inelastic and cannot be increased or decreased. 
This Act is therefore a dead letter. 

(o) Sect. 2. (p) Sects. 4, 5. 
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CHAPTEE Xm. 

POWERS OF TRUSTEES GENERALLY AND THE CON- 
STRUCTION PUT ON PARTICULAR TRUSTS. 

Act of ma- Trusts f 01 the maintenance of reKgious wor- 
8c^<rf\nist sliip being trusts of a public nature, tbe ma- 
is act of all. jority of the trustees can, within the limits of 
their trusty bind the minority, and their act is 
the act of the whole (a). But it is not com- 
petent to a majority of tnustees to bind them- 
selves or the minority to any mode of ad- 
ministering the trusts which is not conformable 
to the trusts as declared {b) ; and where a dis- 
cretion is given them they must exercise it for 
Discretion the benefit of their cestuis que trustent, There- 
cisedio;J/X". ^^^0, where a house had been conveyed by a 
deed which contains a power of mortgage to 
the trustees of a Baptist chapel, on trust to 
allow the minister didy chosen and appointed 
to occupy the house "during so long a time 

(a) Perry v. Shipway^ 1 Giff. 1,9; following Wilkin-- 
son V. Malin, 2 Tyr. 571. 

(6) Per Stuart, V.-C, Ward v. Hipwdl, 8 Jur., 
N. S. 668 ; and see cases, 2>o«^, Chap. XIV. p. 157. 
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and in such manner as the trustees should C^*P- ^^^ 
order or direct," and " if the house should not 
be occupied by such minister" the trustees 
were authorized to let it and apply the rents in 
paying off any mortgage on the trust premises, 
and S. J. W. was elected a probationary 
minister of the chapel, but in the interval. House— 

■*■ probationary 

before his appointment was confirmed, a ma- minister. 
jority of the trustees, who objected to the 
appointment, without offering the house to 
S. J. W.,let it to another person for the alleged 
purpose of applying the rent to pay off a mort- 
gage, the Court held, in a suit instituted by 
S. J. W. and the trustees who had not joined 
in the lease, that S. J. W., though a pro- 
bationary minister only, was entitled to reside 
in the house during his novitiate, and set aside 
the lease {c). 

Where the legal estate of a place of worship Power of 

^ . . . , trustees to re- 

is vested in trustees, the minister is only tenant moveminister. 

at will to the trustees, and the trustees (or a 
majority of them) may at any time determine 
the tenancy without notice {d). The Court 
will, however, prevent the arbitrary enforce- 
ment by the trustees of this right {e). 

(c) Ward v. Hipwell, 8 Jur., N. S. 666. Cf. also 
AU,-Qen. v. Stroud, 19 L. J.,.N. S. 545. 
. {d) Doe d. Jones v. Jones, 10 B. & C. 718. 

(e) See infra. Chap. XV. p. 178. 



Digitized by 



Google 



142 Powers to Repair. 

Chap, xm. ^ imsk to repair a chapel authorizes the 
Trust to re- trustees, if it is incapable of repair, to rebuild 
rebuUdin*^^* it OH the Same or a fresh site, but perhaps does 
not extend to refitting the new building (/). 
The Charity Commissioners can now authorize 
the expenditure of trust moneys in repairs or 
rebuilding, and the raising of moneys for these 
purposes (^). 
Trust to** en- A trust to "endow'* chapels does not em- 
* power the trustees to build, or repair the fabrics 
of, chapels, but only to make provision for per- 
sons connected therewith or officiatingtherein (A). 
Without ex- Unless by the instrument creating the trust 

press power • ji * i i ti. • i -i • ii i , 

trnsteescannot ^ power m that behalf IS vested m the trustees, 
enpropertj. ^^^ alienation of the trust property, either ab- 
solutely or for a long term, by the trustees of a 
charity is priniA facie improper, and will be set 
aside {i). The trustees are not absolutely in- 
capable of alienating the property, otherwise 
the Court itself could not sanction any dealing 
with the trust property, which it has done on 
suitable occasions {k) ; and when the transaction 

(/) AU,'Om. V. Foyster, 1 Anst. 116. See also Re 
Willenhall Chapel Estates, 2 Dr. & Sm. 467. 

{g) Infra, p. 144. 

(h) Edwards v. Hall, 11 Ha. 1 ; 6 D. M. & G. 74. 

(») Att.^Qen. v. Kerr, 2 Beav. 420; AU.-Qa^. v, 
Brettingham, 3 Beav. 91. 

(A;) Att.'Oen, v. Warren, 2 Swans. 302; AU.-Gen^ 
V. Hungerford, 2 C. & F. 357* 
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is a provident one, and likely to promote the Chap xin. 
interests of the charity, it will be upheld (/) ; 
but it is incumbent on i>ersons seeking to sup- 
port it to show that such is its character, and in 
the absence of such evidence the contrary is 
presumed (w). 

The sanction of the Court to the sale of Sale, &c., may 

be sanctioiied 

charitable lands may be obtained by petition, by Court, 
imder Sir J. Eomilly's Act (52 Geo. 3, c. 
101) (w) ; and as places of religious worship are 
exempted from the Charitable Trusts Acts this 
<K)urse is still open with regard to them without 
the sanction of the Charity Commissioners. 

A cheaper mode, however, of making a valid Power of 
sale or lease is by obtaining the sanction of the sioners to 
•Charity Commissioners, who are empowered to ^©ase! 
authorize any sale or exchange of charity land 
which they deem advantageous to the charity {o) 
and the letting of the whole or any part of the 
premises {p). 

Similarly, unless expressly authorized by the Power of 

trustees to 
mortsrafire* 

(0 AU.'Qm. V. South Sea Co., 4 Beav. 453, 458. * * 

(m) Att.-Oen, y, Bretiingham, 3 Beav. 91. 

(n) Re Parke's Charity, 12 Sim. 329; Re Congre- 
gational Church, W. N. 1866, p. 196. See infra, 
bh. XIV. p. 153. 

(o) 16 & 17 Yict. c. 137, s. 24 ; 18 & 19 Yict. c. 124, 
8.32. 

ip) 16 & 17 Vict. 0. 137, 8s. 21, 26; 18 & 19 Vict, 
c. 124, s. 39. 



Digitized by 



Google 



144 



How Mortgages may he effected. 



Chap. XIII. 



Mortgage 

restrained. 



Power of 
Commis- 
sioners to 
sanction 
mortgage. 



trust deed, trustees may not ordinarily mort- 
gage the trust premises, though when so au- 
thorized they may of course do so {q). 

But where the trustees of a chapel were pro- 
ceeding to mortgage it for a small sum without 
any apparent necessity for such a course, the 
Court, on the undertaking of the plaintiff (one- 
of the trustees) to abide by any order the Court 
might make as to the payment of the debt pro- 
posed to be secured, granted an injunction to- 
restrain the execution of the mortgage (r). 
Where the trust deed contains no power ta 
mortgage, a mortgage may, nevertheless, in a 
proper case, be effected after application to the 
Charity Commissioners, who are empowered to 
authorize the application of any moneys or 
fimds belonging to the charity to {inter alia) 
the erection of any new building, the repair^ 
alteration, re-building or removal of any exist- 
ing building, or the improvement of the charity 
estate {h), or any other purposes which they 
may think beneficial to the charity or the 
objects thereof, and which are not inconsistent 
with the trust or intention of the foundations {t) ; 
and for any of these purposes they may au* 



{q) Att'Gen. v. Hardy, 1 Sim., N. S. 338. 
(r) Bigall v. Foster, 18 Jur. 39. 
(«) 16 & 17 Vict. 0. 137, s. 21. 
It) 23 & 24 Vict. c. 136, s. 15. 
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thorize the trustees to raise any sum of money Chap. XIII. 
"by mortgage of all or any part of the charity 
estates {t). But the order of the Board must 
direct the trustees to pay off the debt by instal- 
ments within thirty years, or to create a sinking 
fund for the purpose (w). 

In order to obtain the sanction of the Com- Sanction of 
missioners to any intended sale, lease, or mort- sioners, how 
gage, the trustees of the place of worship must o^**^^- 
apply to the Commissioners for a scheme {x). 

It seems that where the trust deeds of a Where deed 
chapel contain powers of mortgaging the trust ^wer^f 
premises for the purposes of the trusts, ^^y?J^^^^* 
of the trustees may be mortgagees under this he mortgagee, 
power, and that if they are such mortgagees 
they may exercise all the rights of mortgagees 
by foreclosure or sale, although the effect of 
the exercise of such rights may be to override 
the trusts of the premises (y). In AtL-Gen, v. Att.-Gen, v. 
Hardy two chapels (the old and the new chapel) ^^ ^' 
were vested in trustees, subject to powers of 
mortgage, upon trust to be used exclusively 
by Methodist preachers duly appointed by the 

{t) 16 & 17 Vict. c. 137, s. 21. 

(w) 18 & 19 Yict. 0. 124, s. 30. 

{x) For the instinictions issued to applicants, see 
Appendix, p. 218. 

[y) AtL'Gen. v. ffardij, 1 Sim., N. S. 338 (Lord 
Cranworth, V.-C); but see contra, Tennant v. Tren- 
chard, L. E., 4 Ch. 537. 

W. L 
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Chap. Xin. "Wesleyan Conference, and a mortgage had 
been executed in favour of H. (who was a 
trustee of the old chapel) upon each of the 
chapels to secure sums advanced by him. A 
schism having occurred in the Wesleyan body, 
H., under the powers of his mortgage, sold the 
old chapel to T. (also a trustee), who transferred 
it to the seceding party. H. also procured a 
third person, C, to pay off his mortgage on the 
new chapel and take a transfer of it. 0. then 
instituted proceedings in ejectment for recovery 
of possession of the chapel. Upon motion to 
restrain the defendants from preventing the 
user of the chapel by the preachers appointed 
by the Conference, Lord Cranworth, V.-C, 
held that H. had a right to set up his title as 
mortgagee, and that whatever title had belonged 
to H. as to the old chapel was then vested in 
T., and without expressing any opinion as to 
the validity of the sale to T., held that the 
plaintiffs could not obtain any relief against the 
defendants, there being no offer to redeem the 
mortgage. Similarly he held as to the new 
chapel, that the mortgage having been duly 
transferred to C, he was entitled to assert his 
right as mortgagee and bring ejectment to 
obtain possession. It should be observed, how- 
ever, that Lord Cranworth did not decide as to 
the validity of the sale to T., and it would seem 
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that had the proceedings been properly framed Chap. XIII. 

the sale to T. would only have been treated as 

an assignment of H.'s mortgage, according to 

the well-known rule which prevents tnistees 

from acquiring the trust property for their own 

benefit. 

The trustees ought to invest any accmnulation Trustees 
of the funds in the mode (if any) prescribed by yg^ balances 
the trust deed, and, in default, in some security ^^ ^^s*^^ • 
in which trustees are authorized to invest (s). 
They have now statutory power to invest in 
real securities without compliance with the for- 
malities prescribed by 9 Geo. 2, c. 36, but on 
foreclosure the land is to be held on trust for 
sale {a). 

{z) The securities on whicli trustees may lawfully Trustees in- 
invest trust funds are — vestments, 

(i) Consols, and New and Reduced 3 per Cents, 
(ii) Stock of the Bank of England or Ireland. 22 & 23 

Vict. c. 35, 8. 32. 
(iii) East India stock. Ibid.; and also 30 & 31 Vict. 

c. 132, 8. 1. 
(iv) Exchequer biUs, and 2J per Cent. Annuities. 

23 & 24 Vict. c. 38, 8. 10. 
(v) Securities, the interest of which is guaranteed by 

Parliament. 30 & 31 Vict. c. 132, s. 2. 
(vi) Stock of the Metropolitan Board of Works. 

34 & 35 Vict. c. 47, s. 13. 
{vii) Real securities in any part of the United King- 
dom. 22 & 23 Vict. c. 35, s. 32; 23 & 24 
Vict. c. 38, 8. 10; 33 & 34 Vict. c. 34. 
(a) 33 & 34 Vict. c. 34. 

l2 
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Cha p. XI II. Where the trustees have not been guilty of 
(^ljg improper conduct, although they may have- 

taken a mistaken view of the trust, they will 
not generally be ordered to pay costs, but 
will have them out of the trust fund (6). But 
where the trustees have been guilty of arbi- 
trary behaviour or misconduct they will have 
to pay the costs to the hearing (c). Where, 
however, the acts complained of were the^ 
acts of a large majority of the congregation. 
Lord Brougham declined to throw the costa 
on the defendants (the trustees), but gave the 
plaintiffs costs out of the trust estate, and left 
the trustees to bear their own {d). Where 
trustees are removed for breach of trust they' 
may be ordered to pay the costs of the pro- 
ceedings, including the costs of the appointment 
of new trustees (e). And where in a suit re- 
lating to the validity of the removal of a pastor 
the trustees were ordered to pay the costs, and 
paid them out of the charity funds, they were- 
ordered to replace the amount (/). Trustees 

(&) AU.'Qen, v. Clapham, 10 Ha. 614. 

(c) AU.-0e7K V. Stroudy 19 L. T., N. S. 545; Ward 
V. Hipwell, 8 Jur., N. S. 666; AU,-Oen. y. MunrOy 
2 De G. & Sm. 122, 195. 

{d) Milligan v. Mitchell, 3 M. & C. 72, 84. 

(fe) AU,-Oen. v. Murdoch, 7 Ha. 445, 469; 2 K & J^ 
571. 

(/) AU.'Oen. v. Daugars, 33 Beav. 621. 
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lYho improperly refuse to join in an application Chap. XIII. 
-and are consequently made defendants, will 
Jiave to bear their own costs {g). 

In an action for libel (^), brought very re-I^ibelofa 
-cently by a minister against former members —privilege, 
of his church, it appeared that rumours had 
been rife among the members of the congrega- 
tion imputing to the plaintiff immoral behaviour, 
and the matter was referred for investigation to 
a committee, which included the defendants. 
The committee, being divided, presented two 
reports, that of the majority against the plaintiff, 
and that of the minority in his favour. The 
meeting to which the reports were presented 
having decided in favour of the plaintiff, 
the defendants resigned their membership and 
afterwards set up a church of their own. The 
libel complained of was a letter subsequently 
issued by the defendants and sent to members 
of the congregation, to the plaintiff, and to the 
Secretary of the East Devon Congregational 
Union. It stated that the defendants considered 
that it was impossible for the plaintiff to con- 
tinue as minister with honour and usefulness, 
owing to the scandal of which he was the 
subject, and that his withdrawal was absolutely 
necessary to the peace and unity of the 

{g) Cooper v. Gordon, L. R., 8 Eq. 249. 

Ih) Cooper v. Blackmore, The Times, 23rd July, 1886. 
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Chap. xni. church. It appeared that the letter was sent 
to the Secretary of the East Devon Congrega- 
tional Union in order to get their recognition, 
of the new Independent Church. Under these 
circumstances, Denman, J., held the pubUcatioik 
privileged, and the jury finding that there was 
no malice the action failed. 
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CHAPTER XIV. 

KKFORCEMENT OP TRUSTS. 

Except so far as their rights are restricted by Trusts for 
positive enactment, Noneonf ormists are entitled ^?ono^^ 
to all the rights and remedies enjoyed by their ^^^^^^^ 
conforming fellow subjects, and the Courts are enforceable. 
as ready to enforce their rights and to give 
effect to trusts in their favour as they would be 
in the case of any other of her Majesty's sub- 
jects. Accordingly, if there be a trust for the 
maintenance of religious worship which does 
not contravene public policy, the Court is bound 
to administer it {a). And by 7 & 8 Vict. o. 45, 
8. 1, it is enacted that a trust created prior to 
the Toleration Act, or certain other Acts (6), 
which would have been valid if created subse- 
quently thereto, is to be construed as if those 
Acts had been in force at the time of its creation. 
Even before this Act it was held that the 
defendants to an action for the enforcement of 

(a) AU.'Oen. v. Pearaouy 3 Mer. 353, 396 ; Att-Gen. 
V. Lord Dudley f G. Coop. 146; Att-Gen, v. Fowler^ 15 
Ves. 85; Shrewsbury v. Hornby ^ 5 Ha. 406 (Unitarians); 
AU,-Gen, v. LaweSy 8 Ha. 32 (Irvingites). 

(&) 1 WiU. & M. sess. 1, c. 18 ; 19 Geo. 3, c. 44 ; 
6 Geo. 1 (It.) ; and 57 Geo. 3, c. 70 (Ir.). 
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Enforcement of Trmts. 



Chap. XIV. 



Court does not 
take judicial 
notice of Non- 
• conformist 
doctrines or 
discipline. 



Trusts for 
religious 
worship are 
charitable 
trusts. 



Mode of en- 
forcing such 
trusts — 
(1) by infor- 
mation; 



the trust could not raise the objection that the 
trust was illegal, owing to there having been no 
Toleration Act at the date of its creation (c). 

There is, however, this difference between 
trusts in favour of the Established Church and 
those in favour of Nonconformist bodies — that 
in the former case the Courts are bound to take 
judicial notice of the tenets and authorities 
of the Established Church, whereas when any 
question arises as to the doctrine, customs, or 
authorities in any Nonconformist body, they 
must be proved in evidence in the ordinary 
manner. 

A trust for the maintenance of religious wor- 
ship is a charitable trust, but where the building 
has been certified it is, to a large extent, exempt 
from the provisions of the Charitable Trusts 
Acts {d) ; and therefore an action for adminis- 
tering such a trust can be prosecuted without 
the certificate of the Charity Commissioners {e). 

The appropriate manner in which the aid of 
the Court is invoked in the case of a charitable 
trust is by information filed in the name of the 
Attomey-Q-eneral, on the relation of some 



(c) Per Lord Brougham, Drummond v. Att,-Oen.^ 
2 H. L. 0. 837. As to trusts created by deeds void 
under the Mortmain Act, see tw/ra, p. 156. 

(d) See antey Chap. YII. p. 52. 

(e) Qlen v. Qregg, 21 Oh. Div. 513. 
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person, not necessarily interested in the cliarity, Chap XIY> 
tut to be responsible for the costs (/). This 
procedure is not, however, always necessary, and 
where the relief desired does not concern the 
-administration of the revenue, but the validity 
of elections, the relief sought may be obtained (2) by action, 
by an action to administer the trusts {g) ; a 
JorUori where the charity has no revenue but 
what arises from volimtary contributions (]i). 

By 62 Geo. 3, c. 101 (Sir J. Eomilly's Act), Sir J.Ro- 

... •! T 1 . PIT niilly'sAct, 

it IS provided that m every case of a breach 52 Geo. 3, 
of any trust created for charitable purposes, or ^' ^^^' 
whenever the direction or order of a Court of 
Equity shall be deemed necessary for the ad- 
ministration of any trust for charitable purposes, 
it shall be lawful for any two or more persons 
to present a petition to the Lord Chancellor, 
Master of the Eolls, or to the Court of Ex- 
chequer, stating such complaint and praying 
-such relief as the case may require, and an 
appeal lies from the order made on petition 
direct to the House of Lords. 

The petition is required to be signed by the Formalities of 
two petitioners in the presence of their solicitor, ^^ 
and must be allowed by the Attomey-General, 

(/) Att.-Gen, v. FowleVy 15 Ves. 85; Att-Oeru v. 
Xord Dudley f Gr. Coop. 146. 

{g) Davis v. Jenkind, 3 V. & B. 151. 
{h) Ibid. p. 157. 
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Chap. XIV. or, during the Tacancy of that office, by the 
SoKcitor-Greneral, and such allowance certified 
before the petition is presented. 

A very narrow construction has been put by 
the Courts upon this Act (i), but the Court has- 
jurisdiction under it to appoint new trustees, 
and remove any who have been guilty of breach 
of trust (y), and to determine simple questions- 
arising between the trustees and their cestuis 
que trvstent. 
Trusts may be It is no answer to an action for the adminis- 
(i) by persons tration of the trusts of a place of worship to^ 
^venfrom^^ object that the plaintiff has, since the acts com- 
b^^b^^T P^^^^®^ ^^> withdrawn from the congregation,, 
trust ; and therefore has ceased to be a cestui que trusty 

and has no longer any interest in the subject- 
matter to enable him to maintain the action ; 
for the defendants cannot, by their own breach 
of trust in altering the form of worship, cause 
others to absent themselves, and then allege 
such absence as a legal objection to their title 
to sue (A-). 

Accordingly, where the trust deed contained 
a clause that if any of the trustees for the time 
being should desert or forsake the congregation, 

(i) See Lewin on Trusts, 6tb edit. p. 758. 
(y ) Bignold v. Springfieldy 7 CI. & F. 71 ; Ex parte: 
OreenhousCy 1 Madd. 92. 

(A;) MiWgan v. Mitchell, 3 M. & C. 72, 84. 



i 
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and should change or become of any other Cliap. xiv. 
religion or persuasion whatsoever, contrary to 
and different from the said congregation, then 
the other trustees, or the major part of them, or 
in their default the minister, should, within a 
given time after the desertion, elect one of the 
other members of the congregation to be trustee 
in his place, Lord Eldon, in answer to an objec- 
tion that a trustee who had withdrawn himself 
from the congregation had ceased to be a trustee, 
said that if the defendants had been diverting 
the institution from its original purpose, by 
causing it to maintain doctrines contrary thereto, 
the Court would not permit the plaintiff to be 
discharged from the office of trustee for en- 
deavouring to preserve the object and ends of 
the institution, for the protection of which the 
very clause, then insisted on as depriving him 
of his character of trustee, was introduced into 
the instrument (/). 

Where the funds of a church are under the (ii) by minister 
control of the elders and deacons for the sup- removed, 
port of the minister and other church purposes, 
a trust for the pastor is constituted, and the 
court has jurisdiction to interfere if he is im- 
properly removed {m) ; and although the Crown 

(Z) AU,'Gen. v. Pearson, 3 Mer. 353, 412. 
(w) Daugars v. Bivaz, 29 L. J., Ch. 685. 
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Trustees cannot set up adverse Title. 



Chap. XIV. 

even where 
Crown is 
visitor of 
oharity. 

Where title 
defective 
under Mort- 
main Act. 



Who are com- 
petent to de- 
■clare trusts of 
fund raised 
by subscrip- 
tion. 



fe the visitor of the corporation, this does not 
exclude the right of the Court to inquire whether 
the defendants have properly discharged their 
trust towards the plaintiff (m). 

Trustees cannot set up as against their 
cestuis que tnistent, the adverse title of third 
parties {n) ; but it is not quite clear whether 
the court will, in every case, enforce a trust 
where the title deeds of the property are in- 
valid, as not having been perfected according 
to the provisions of the Mortmain Act (o) ; at 
all events, if there is any deed which can be 
regarded as a binding contract for the appro- 
priation of the property to the purposes of the 
trust, the Court will lay hold of it and enforce 
the trust, notwithstanding any infirmity of the 
title of the contracting parties (p) ; and where 
the trust has been in existence long, every 
assumption will be made in support of its 
validity ($'). 

Where a fund is raised for founding a chapel, 
and the contributors are so numerous as to pre- 
clude the possibility of their all concurring in 



(m) Daugars v. RivaZy 29 L. J., Ch. 685. 

(w) Newsome v. Flowers, 30 Beav. 461. 

(o) Att-Gen. v. Gardner, 2 De G. & Sm. 102. 

Ip) Att'Gen. v. Munro, 2 De G. & Sm. 122, 200. 

Iq) AU.-Gen, v. Moor, 20 Beav. 119. 
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any instrament declaring the trusts, and a ^*P' ^^• 
declaration of trust is made by the persons in 
whom the property is vested at or about the 
time when the sums have been raised, that 
declaration may reasonably be taken primoL 
facie as a true exposition of the minds of the 
contributors (r) ; but it is not competent to 
parties to make for the first time an effectual 
declaration of charitable trusts long after the 
acquisition of the property (s). 

Where it appears on the face of the instru- Not compe- 
ment declaring the trusts of any place of wor- tees or ma^" 
ship, whether expressly or by reference to some i°^*y ^^ ^. 

*■ M. */ ./ ^ ^ congregation 

other book or document, that the institution to alter pur- 
was established for the purpose of particular Sig^where 
forms of religious worship or the teaching of exp^ress"^^ 
particular doctrines, it is not in the power of 
individuals having the management of the in- 
stitution at any time to alter the purpose for 
which it was founded, or to say to the remain- 
ing members, " We have changed our opinions, 
and you, who assemble in this place for the 
purpose of hearing the doctrines, and joining 
in the worship, prescribed by the founder, shall 
no longer enjoy the benefit he intended for you 

(r) AU.'Gen. v. Clapham, 4 D., M. & G. 591, 626. 

(«) Per Page Wood, V.-C, *Sf. C, 10 Ha. 540, 610. 
This part of the judgment was aflfinned on appeal, 
4 D., M. & G. 591. 
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Chap^xiv. unless you conform to the alteration which has 
taken place in our opinions." In such a case, 
therefore, where a congregation become dis- 
sentient among themselves, the nature of the 
original institution must alone be looked to as 
the guide for the decision of the Court, and to 
refer to any other criterion — as to the sense of 
the existing majority — would be to make a 
new institution, which is not within the province 
of the court (^). 
Trust for In- Thus, where by the trust deed a chapel was 
®^*^ ®^ * " to be used and enjoyed as a place of public 
worship by the Society of Protestant Dissenters 
of the denomination of Independents, and pro- 
fessing the doctrines contained in the Catechism 
of the Assembly of Divines held at West- 
minster, and also by such other persons as shall 
hereafter be united to the said society and attend 
the worship of God in the said meeting-house,'^ 
and several years after the date of the deed the 
surviving trustee and the majority of the con- 

{t) AU,'Gen, v. Pearson, 3 Mer. 353, per Lord Eldon 
at p. 400; Craigdallie v. Aikman, 1 Dow (H. L.) 1, 
per Lord Eldon at p. 16 ; Foley v. Wontner, 2 J. & W. 
245, 247 ; MilUgan v. Mitchelly 3 M. & 0. 72, ptr 
Lord Cottenham at p. 83 ; Broom v. Summers, 11 Sim. 
353; Att-Oen. v. Murdoch, 7 Ha. 445 ; 1 D., M. & G. 
86 ; Att'Oen, v. Munro, 2 De G. & Sm. 122; Att-Oen. 
V. Rochester, 5 D., M. & G. 797; Att.-Gen. v. Aust, I'd 
L. T., N. S. 235. 
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gregation decided to convert tlie nature of their Chap. XIV. 
reKgioTis worship into that of Particular Baptists, 
it was held that the use of the chapel must be 
restored to those professing the original Inde- 
pendent doctrines [u). 

Again, where the trusts of a meeting-house Secession 
were for a congregation of Protestant Dis- Scotland— 
centers, who then met in a house belonging to government 
J. A. in S., and this congregation was then in and discipline, 
connexion with the Secession Church of Scot- 
land, professing the same doctrines and adopt- 
ing the same form of worship, government 
and discipline as that Church, but some years 
afterwards the minister and a large majority 
of the congregation having separated from 
that connexion and joined another religious 
body professing the same doctrines and using 
the same form of worship, but not the same 
form of government and discipline, as the 
Secession Church, it was held they were not 
entitled to keep possession of the meeting- 
house [v). 

But where any particular doctrine is left an As to open 
open question the majority of the members may ^^Jnty may^*" 
alter the usage of the congregation witli respect rearulate the 

(w) Att.-Gen, v. Auaty 13 L. T., N. S. 235. 
(v) Broom v. SummerSy 11 Sim. 353. See also cjases 
infra, pp. 173—176. 



Digitized by 



Google 



160 ^' Strict ^^ and '^ Open^^ Communion. 

Chap. XIV. to it {w). Thus, where the trusts of a chapel 
Baptists ^®^® " ^^^ ^^® ^^^ ^^^ benefit of a congregation 
—"ff^c*",, of Particular Baptists," and it appeared on the 
communion, evidence that each congregation of Particular 
Baptists had a right to regulate its own practice, 
except as to essential and fundamental doctrines 
of their faith, and that the question of free or 
strict communion was not one of that character, 
it was held that the majority of full members 
might, notwithstanding a contrary usage of 
over a hundred years, alter the practice in re* 
spect to communion, and adopt the practice of 
free communion or of strict communion as they 
should from time to time think fit to determine (ir). 
The distinction, however, between open com- 
munion and open membership must be carefully 
borne in mind {y). 
Power of con- Similarly it was laid down by Knight-Bruce,, 
mi^uce re- ^' "^ '^ ^^^ ^* ^^^ competent to a congregation 
fltrictions. of Dissenters, acting unanimously, and with the- 
concurrence, where they have trustees, of those 
trustees, to introduce effectually (though not 
in^evocahly) into their system and constitution 
new regulations from time to time — ^regulations- 

{w) Att-Gen, v. Gould, 28 Beav. 485 ; AtL-Gen. v. 
Etheridije, 8 L. T., N. S. 14. 
{x) ibid, 
( y) See per Kindersley, V.-C, iUd. p. 18. 
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:at least not in contravention of any deed of Chap. XIV. 
trust or of foundation — ^not subversive of the 
original system or constitution — not opposed 
in principle to it — and to bind the property 
thereby (s). Accordingly, where the congre- 
gation and foundation were originally Presby- 
terian, he held that, assuming that prior to a 
particular date it was not necessary that the 
pastor or minister of the congregation should 
be or have been a licentiate of the Established 
Church of Scotland, a minister of the Established 
Church of Scotland, or in a state of communion 
with that Church, it was competent to the 
•entire congregation for the time being, acting 
unanimously and with the concurrence of their 
trustee or trustees, if any, to resolve and agree 
effectually (though he guarded against saying 
^^ irrevocably^^) that every future minister should 
be a person in communion with the Established 
Church of Scotland ; for the effect of such a 
resolution would not be to change, though it 
might restrict, the class from which the minister 
or pastor of the congregation was to be chosen ; 
nor could such a restriction, whether likely or 
unlikely to be approved by all rational and 
pious Presbyterians, be considered absurd or 

(z) AU.'Gen. v. Murdoch^ 1 D., M. & G. 86, 114. 
Of, per Lord Cottenham in Milligan v. Mitchelly *S 
My. & C. 83. 

W. M 
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162 Lord Lyndhursi's Act 

Chap. XIV. tiecessarily misoliievous, necessarily inexpedient^ 

or necessarily unprincipled {a). 
Power to Where the deed contained a clause investing^ 

make orders the trustees, Or the major part of them, with the- 
mwtinl-*^ power of making orders from time to time upon 
house does matters relating to the meetinff-house, it was^ 

not extend to ^ o ^ 

altering the held, that this could not be construed as en- 
abling them to convert the meeting-house inta 
a meeting-house of a different description, or ta 
introduce different doctrines from those of the 
persons who founded it {b). A power of alter- 
ing laws does not extend to altering the funda- 
mental principles upon which the association is 
founded, but only to altering the laws or makings 
new laws, so far as may be consistent with such 
principles {c). 
7 & 8 Vict. It is, however, enacted (7 & 8 Vict. c. 45, 

Practices ren- ®- ^> Lord Lyndhurst's Act) that so far as na 
b^'^tt^r^'^^ particulax religious doctrines or opinions, or 
five years* mode of regulating worship, are on the face of 
absence of the will, deed or other instrument declaring the- 
fc^to^^a^ trusts of any dissenting meeting-house, either 
trary- in express terms or by reference to some book 

or other document as containing such doctrines 

(a) AU.'Gen. v. Murdoch, 1 D., M. & G. 86, 114. 

(5) AU,'Oen, Y.Pearson, 3 Mer. 353, ^J^r Lord Eldon 
at p. 411. 

(c) Per Lord Cottenham, Milligan v. Mitchell, 3 
My. & C. 72, at p. 83. 
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Usage for Twenty-five Tears. 163, 

or opinions or mode of regulating worsliip, re- ^*P' ^^^• 
quired to be taught or observed or forbidden to 
be taught or observed therein, the usage for 
twenty-five years immediately preceding any 
suit relating to such meeting-house of the con- 
gregation frequenting the same shall be conclu- 
sive evidence that such religious doctrines or 
opinions or mode of worship as have for such 
period been taught or observed in such meeting- 
house may properly be taught or observed in such 
meeting-house, and that the right of the congre- 
gation to the meeting-house and property shall 
not be called in question on account thereof. 

It should be observed that the only effect of 
the statute is to render twenty-five years' usage 
immediately prior to the action legitimate — not 
to render it essential (^), and it may be still 
necessary or lawful to show that the prevailing 
usage is the only legitimate usage. 

Except so far as this statute affects the matter Iiiformation 
a trust for religious worship is not barred by ^^ barred by 
the Statute of Limitations {e), and although delay, 
contemporaneous usage and long enjoyment 
afford ground for the interpretation of doubtful 
words in a trust deed, they give no sanction to 

{d ) See per Lord Cranworth mAU,- Gen, v. Murdoch, 
1 D., M. & G. 86, 143, 144. 
(«) Ait'Gen. y. Brietoly 2 J. & W. 321, 

m2 
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164 Action barred hy Delay. 

Chap. xnr. a breach of trust (/). But although an in- 
formation by the Attorney-General, founded on 
a breach of trust, cannot be barred by acqui- 
escence or lapse of time, yet an action by private 
Stion^"^**^ individuals for the restoration of trust pro- 
perty of a charity to its proper purposes may 
be so barred {g). Accordingly, where a chapel 
was conveyed to trustees to be held in trust for 
the Associate Congregation of Original Seceders 
at C, " to whom solely and those who shaU in 
time coming accede to them and continue in 
adherence to the foresaid original principles of 
the secession the said subjects shall belong," 
and the congregation in 1852 resolved by a large 
majority, including the minister, to join the 
Free Church, which was considered to hold the 
same doctrines, it was held in 1856, when four 
members, part of the minority of the original 
congregation, who had had a complete know- 
ledge of all the proceedings, instituted proceed- 
ings to recover the trust premises, that the 
plaintiffs had acquiesced in what had taken 
place, and the suit was dismissed {g). 

Trust for a A general gift is not sufficient to exclude the 

particular , 

congregation operation of the Act 7 & 8 Vict. c. 45, but 



to exclude^'^ the instrument on the face of it, or by reference 
7 & 8 Vict. 
c. 46. 

(/) JDrummondY. Att.-Qen., 2 H. L. 0. 837. 

{g) Cairncroes v. Lorimer, 7 Jur., N. S. 149 (So.). 
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Lord Lyndkurafs Act 165 

adopting a document containing them, must Chap. xnr. 
specify the particolar doctrines to be taught. 
It has been held accordingly that a gift of 
money upon trust to be applied towards build- 
iug a new meeting-house for the Protestant 
Dissenting congregation, then of New Row, 
"for the service and worship of Grod in that 
way," was not within the exception, and the 
chapel so erected being still the meeting-house 
of the Protestant Dissenting Congregation 
which succeeded the congregation of New Row, 
though the doctrines taught there had changed 
from Trinitarian to Unitarian, it was held that 
the twenty-five years' usage must prevail (A). 
So a trust to " assist in supporting and main- 
taining a gospel minister of the Presbyterian 
persuasion, to preach the gospel to the Presby- 
terian congregation, of which " the donor was 
"a member, meeting for Divine worship in 
Eustace Street, and to instruct them and their 
successors for ever in the true principles of the 
Christian religion," was not such a declaration 
of the doctrines required to be taught as would 
exclude the efEect of long enjoyment by Uni- 
tarians (t). 

So, also, where, under wills dated between Not trust for 

* * Plros Dy • 
1716 and 1803, various funds were bequeathed teriana/* 

{h) AU.'Gen. v. HuUon, Dniry, 480, at p. 530. 
(i) Ibid., p. 532. 
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166 What is not sufficient to exclude . 

Chap. XIV. for the ministers, and otherwise for the benefit 
of Protestant Dissenters, called "Presbyte- 
rians," at D., and it appeared that there 
had existed a Presbyterian chapel at D. 
since 1662, that some Baptists had associated 
with them, that the Baptist element had in 
course of time so much increased that in 1863 
only a few of the members were Presbyterian, 
that since 1803 the ministers of the chapel had 
been Baptist, and that the funds had been 
enjoyed by the minister and congregation of 
the chapel for the last seventy years ; a con- 
gregation having been formed in 1865 by per- 
sons claiming to be strict Presbyterians, who 
claimed the funds as such, it was held that the 
use of the term " Presbytenan " did not amount 
to a requisition within 7 & 8 Vict. c. 45, that 
any particular religious doctrines or mode of 
worship should be taught or observed, and that 
consequently the usage of the last twenty-five 
years must be held conclusive, and the congre- 
gation who had enjoyed the funds must be 
declared entitled ; it was held also that upon 
the evidence there had been no strictly Pres- 
byterian congregation at D. for the last century, 
and that the funds would, if necessary, be ap- 
Cy-prU. plied cy-prks in favour of the congregation in 
possession {j). 

(/ ) AU.'Qen. v. Bunce, 6 Eq. 663. 
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Lord Lyndhursfs Act 167 

It has been laid down that the statute 7 & 8 -Chap. xiv. 
Yiet. e. 45, does not apply to a case where the Actdoea not 
Kiuestion is whether a minister has or haj3 not ^PP^y *^. 

J' ^ , , , ^ ministers 

been duly ordained according to the original qualification 
trust (A;). Even supposing it to apply to such ^ 
a case, yet in the case of a chapel founded 
"without any document declaring the purposes 
for which it was to be used, the services in 
which had always been conducted in confor- 
mity with " the Directory," by which the mode 
of worship in the Church of Scotland is regu- 
lated, and the ministers of which had been al- 
ways ordained by a Scotch Presbytery, the only 
-effect of the statute would be to make Scotch 
ordination valid and sufficient, leaving entirely 
untouched the question whether such ordination 
was or was not essential (/). 

Where the trusts are declared on the face of Deed void 
the instrument by which the premises are dedi- main^Act* 
-cated to the charitable use, although the instru- e^^^^*^. 
ment, through want of inrolment, is, " to all nation of 7 & 
intents and purposes, null and void " under the 
Jlortmain Act, yet it appears that it will be 
'Sufficient to exclude the effect of twenty-five 
years' usage under 7 & 8 Vict. c. 45 (w). 

{k) Per Lord Cran worth in Att-Oen, v. Murdoch, 1 
D., M. & G. 86, at pp. 143, 144. 
{I) Ibid. 
(m) AU.'Oen. v. Ward, 6 Ha. 477, 483. 
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168 Evidence of intentions of Founders 

Chap. XIV* Since the Act 7 & 8 Vict. c. 45, tte question- 
how far evidence of the founder's religious^ 
views is admissible in interpreting the trust 
has become of comparatively little importance, 
though cases may still occur in which the point 
may arise. 
Evidence not Where the provisions of the deed are express^ 

admiflsible to _ . . . , . . . 

contradict and imamoiguous, these provisions are conclu- 
^^o^oi^' sive, and no evidence can be admitted of the 
deed. intention of the founders for the purpose of 

contradicting such express provisions (n) . Thus, 
where some followers of John Wesley pur- 
chased a chapel in 1751, which was duly con- 
veyed to trustees, upon trust that the appoint- 
ment of preachers thereof should be made by 
John Wesley during his life, and after his 
death by the trustees, it was held, upon infor- 
mation filed at the relation of two members of 
the body of Wesleyan Methodists, for the pur- 
pose of establishing the right in the Conference 
of appointing preachers to the chapel, and also 
for the purpose of removing those of the 
trustees who asserted the right of appointment 
in opposition to the Conference, that parol 
evidence could not be admitted .to prove that 
the provision in the deed giving the appoint-^ 
ment of the preachers to the trustees, was in- 

(w) Att.-Gen. v. Claj>ham, 4 D., M. & G. 591, 627. 
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not admissible to contradict Deed. 169' 

consistent with the paramount objects of its Chap. XIV. 

founders, and would, after the death of John 

Wesley, clash with the general system of 

Methodism (o). 

With reference to the question, how far the When evi- 

reUgious opinions of the founder are relevant founder's 

in interpreting the tnist. Lord EomiUy on^^^^^;, 

one occasion, in an elaborate judgment, said, pre*"^? t^e 

. trust. 

" Where the intention of the settlor's bounty is 

to support some religious establishment or to 
promote religious education, and either the in- 
tention is not clearly expressed or the instrument 
of foundation has been lost or never had any 
existence, the opinions and religious tenets of 
the founder have a most material bearing on 
the question, who are the objects of the charity, 
and in what manner the trusts of it are to be 
performed, for the purpose of carrying into 
effect the general object, which is known to be 
the support of religion. In these cases the 
presumption in the first instance is, that the Presumptions^ 
founder intended to support an establishment 
belonging to some particular form of religion, 
and that he intended some particular doctrine 
of religion to be taught. The next presump- 
tion is, that this establishment and that this 
doctrine was that which he himself supported 
and professed, and the Court will look carefully 

(o) AU.-Oen. v. Clapham, 4 D., M. & G. 591, 627. 
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170 Evidence of Founder^ s surroundings 

Chap, xrv. at his course of Kfe and conduct, and spell out 
expressions not merely in the instrument of 
foundation but in his will and works, to ascer- 
tain what were the doctrines and opinions en- 
tertained and professed by him " {p). This is 
in keeping with Vice-Chancellor Shadwell's de- 
cision, that where a meeting-house has been 
founded by Protestant Dissenters for the wor- 
ship of God no doctrines ought to be taught 
in it which are opposed to the opinions of the 
founders {q). Both of these judgments are, 
of course, subject to the exception created by 
Lord Lyndhurst's Act (r). 
Evidence of Where the expressions of a deed of trust are 
surroundings ^0* clear, evidence of the circumstances by 
^^^l^^ which the author of the instrument was sur- 
deed. rounded at the time may be given to enable the 

Court to understand in what sense particular 
words are used, just as evidence is afforded by 
a dictionary, which enables us to translate a 
foreign language, or by a book of science, 
which gives us the meaning of words of art («). 



{p) Att'Gen. v. Calvert, 23 Beav. 248, 255. 

(2) AtL'Oen, v. Pearson, 7 Sim. 290; Att^-Oen. v. 
Murdoch, 7 Ha. 445; and per Lord Cranworth, 8, (7., 
1 D., M. & G. 86, 125. 

(r) See ante, p. 162. 

(«) AU,'Oen, v. Clapham, 1 D., M. & G. 591, per 
Lord Cranworth, at p. 627 ; Shore v. Wilson, 9 01. & F. 
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admissible to interpret Deed. 171 

Thus, where a charity was founded in favour Chap- ^I^- 
of "poor and godly preachers for the time 
being of Christ's Holy Gospel," and it be- 
•came necessary to ascertain who were the per- 
sons entitled to the benefit of the charity, 
•extrinsic evidence was admitted to show that 
-at the date of the foundation of the charity 
there was a religious party who used this ex- 
pression to denote Protestant Trinitarian Dis- 
senters, and also that the foundress of the 
-charity belonged to such religious party (t). 

Again, where, in 1710, trusts were declared 
in favour of "Protestant Dissenters," it was 
held that the term had not then a known legal 
meaning, and therefore evidence might be ad- 
duced of contemporaneous usage, of the acts of 
the founders, and of the circumstances in which 
they were when they made the deed, but not of 
their particular opinions or declarations^ to show 
what was the meaning in which the words were 
used; and, on the evidence so admitted, Uni- 
tarians were held not within the trusts of the 
•deed (u). 

In no case can evidence be admitted of 

^bb\ AU.'Oen. v. Drummond, 1 Dr. & War. 353; 
2 H. L. 0. 837. 

(t) Shore v. WUeon, 9 CI. & F. S65,per Lord Cotten- 
Jiam, at p. 580, and^er Gumey, B., at p. 545. 

(«) Drummond v. AU.-Gen,, 2 H. L. C. 837. 
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172 Trust for ^' Dissenters ^^ includes all. 

Chap. Xiy. declarations by the founder as to his inten- 
tions (x). 

It would seem, therefore, unless such a conclu- 
sion is precluded by the evidence admitted under 
the two last-mentioned cases, that where a- 
trust is created for Protestant Dissenters gener- 
ally, all denominations are alike included in 
the founder's bounty, without reference to the- 
Trust for founder's religious opinions (y) ; but where a 
congregation, particular congregation has built a meeting* 
house for their own use the Court cannot pre- 
sume that they considered it a matter of in- 
difference whether the minister they elected was. 
a Presbyterian, Baptist, or Independent, and it 
is necessary to inquire what was the particular 
character of the congregation which is the object 
of the trust (z), though where there has been 
contrary usage for twenty-five years before the 
action such usage will prevail (a). 

The Courts have in several cases been called 
on to restrain the user of churches founded in 
England in connexion with the EstabKshed. 
Church of Scotland by ministers who have at- 
tached themselves to or signified their sympathy 

(x) Shore v* Wihoriy 9 CI. & P. 355; Drummond v*. 
AU.'Oen., 2 H. L. C. 837. 
{y) Shore y, Wilson, ubi supra; 11 Sim. 592. 
(z) AU.'Gen. v. Murdoch, 7 Ha. 445, 462. 
(a) Att'Oen. v. HuUon, Drury, 480, 530. 
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Ordination of Minister. 173 

-with the Free Church (6) ; and it has been held Chap. XIV. 
that no person is entitled to be a minister of a ^vvho'entitled 
-church " in connexion with the Estabhshed Church *^ be minister 

of Gnurch in 

of Scotland " whose opinions or acts constitute a connexion 
■disqualification for the ministry of that Church, tablished 
and the fact that the meeting-house is locally g^^JJ^^^^ 
situated beyond the jurisdiction of that Church 
is immaterial (c) ; but the minister need not 
necessarily be a minister of the Church of Scot- 
land (d). The Courts have, however, restrained 
trustees under such a trust from electing as 
minister any person not regularly licensed as a 
preacher or probationer of that Church {e). 

In determining the question whether a par- 
ticular minister was disqualified as a minister 
of the Established Church of Scotland, the Court 
considered whether the acts of such a minister 
l)rought him within the predicament which, 
according to the terms of a declaration of the 
Oeneral Assembly of that Church, constituted 
a dissolution of his connexion with it, without 

{h) See MilUgan v. Mitchell, 1 My. & K 446; 3 
My. &C. 72; AU.-Oen, v. Welsh, 4 Ha. 574; Att.-Qen. 
V. Munro, 2 De Q-. & Sm. 122; AU.-Oen. v. Murdoch, 
7 Ha. 445 ; 1 D., M. & G. 86. See also Broom v. 
SumTnerSy 11 Sim. 353, ante, p. 159. 

(c) AU,'Oen, v. Murdoch, 7 Ha. 445. 

{d) loid,, p. 470. 
. (e) MilUgan v. Mitchell, uhi supra; and see ante^ 
p. 162. 
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174 Churches founded in connexion 

Ch ap. .XI V. determiniDg whether the sentence of a paxtieular 
presbytery depriving him of his Kcence was or 
was not conclusive as a disqualification (/). 

In AtL'Gen. v. Munro (g) a Presbyterian 
church and school in England had been, in 
1832, settled upon trust " for the worship and 
service of God according to the rites and usage* 
of the Established Church of Scotland," the 
services "to be conducted by a minister belong* 
ing to and in full communion with the same 
Church," and the defendant, who was eligible in 
these respects, having been a minister licensed 
by the Presbytery of Edinburgh, was appointed 
minister. Subsequently to his appointment tho 
Free Church seceded from the Established 
Church of Scotland upon certain differences in 
matters of discipline, but not of doctrine. Tho 
defendant adhered to the Free Church. He 
was cited before the Presbytery of Edinburgh, 
but refused to attend, and was by that body 
declared to be no longer a licentiate or minister 
of the Church of Scotland. Shortly afterwards 
the General Assembly of the Church of Scot- 
land, in due form, declared that aU the ad- 
herents of the Free Church ceased to be mem- 
bers of the Church of Scotland. It was held 
that the defendant was no longer competent to 

(/) AU.'Gen. v. Murdoch, 7 Ha. 445 ; 1 D. M. & G. 86. 
(g) 2 De G. & Sm. 122. 
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hold the oflBce of minister, as haviDg ceased to Chap. XIV, 
be "a minister belonging to the Established 
Church of Scotland " by reason of the declara- 
tion of the General Assembly, apart from all 
question as to the validity of the sentence of 
the Edinburgh Presbytery. 

In Att.-Gen. v. Murdoch^ the minister of a 
chapel which the Court held must be treated as 
appropriated to the purposes of rehgious wor- 
ship according to " the Directory," by which 
the mode of worship in the Church of Scotland 
is regulated, had been ordained by a Scotch 
presbytery. Afterwards he concurred as a 
member of a Synod in certain resolutions, the 
persons concurring in which were subsequently 
declared by the General Assembly to be no 
longer members of the Church of Scotland. It 
waj3 held that he was thereby deprived of his 
status of an ordained minister of the Scotch or 
of any Presbyterian Church, and became dis- 
qualified from acting as the minister of the 
chapel (independently of any question whether 
it was necessary for him to be a Scotch minister 
or licentiate), it being an essential part of the 
Presbyterian system that none but ordained 
ministers or licentiates should perform Divine 
Service (A). On the question of fact whether 

{h) Att.'Oen. V. Murdoch, 7 Ha. 446; 1 D., M. & G. 86. 
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176 Enforcement of Trusts — Receivers. 

Chap. XIV. it ^ag a necessary qualification for the minister 
of the chapel to be a minister or licentiate of 
the Church of Scotland, the Lords Justices dif- 
fered in opinion on the evidence, but confirmed 
the decree made by Wigram, V.-C, declaring 
that qualification necessary {i). 
Lady Where a chapel and school had been esta- 

Connexion. Wished in "Lady Huntingdon's Connexion," 
it was held that the execution of a deed, by 
which the internal government of the Church 
was vested in the Church members for the time 
being, and the obtaining of a grant from the 
Congregational Building Society, did not show 
that they had ceased to belong to the Con- 
nexion (J). 
Receiver. The Court is reluctant to appoint a receiver 

of pew rents, because the interposition of the 
Court cannot go to the extent of appointing a 
receiver of the voluntary contributions on which 
these institutions are so largely dependent, since 
no one has any legal interest in contributions, 
the amount, receipt, and application of which 
are voluntary {k). 

(t) 8. a, 1 D., M. & G. 86. 

U) AU.'Oen. v. Stroud, 19 L. T., N. S. 545. 

{k) Att-Oen, v. Fowler, 15 Ves. 85, 88. 
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CHAPTEE XV. 

APPOINTMENT AND REMOVAL OF MINISTERS. 

Where the trust deed contains provisions on Mode of 
the subject the election of a minister must al- 
ways be in accordance with the mode so pre- 
scribed, and to render an election valid due 
notice must be given of the meeting, and the 
proceedings must be confined to those competent 
to take part in the election (a). 

Where the trust deed is silent on the question 
the heir of the surviving trustee has no right to 
nominate the minister (S), but the Court will 
follow the established usage of the society, and, 
if necessary, direct an inquiry to ascertain what 
Buch usage has been (c). 

Where the election is by the congregation By congrega- 
the choice of the majority is the choice of the 
congregation (rf). Hirers and occupiers of pews 

(a) Perry v. Shipway, 4 De G. & J. 353, at p. 360. 
{b) Davis v. Jenhins, 3 V. & B. 151, 155, 159. 

(c) Ibid. pp. 151, 159. 

[d) Ibid. p. 155. 

W. N 
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1 78 Removal of a Minister. 

Chap. XV. are not necessarily members of a congregation 

for such a purpose {e). 
Mandamus The Oourt will grant a mandamus to trustees 

minister. to admit a minister after his election to try the 

validity of the election (/) ; but a mandamus to 

restore him will not be granted unless he shows 

aprimd/acie title (g). 
At law Where the legal estate is vested in trustees 

minister only . 

tenant at will On trust to permit the chapel to be used for the 
chapel. purpose of religious worship, the relationship to 

them of a minister, even though duly elected, is 
at law only that of a tenant at will, and his 
interest is determinable by a demand of posses- 
sion, without any previous notice to quit {h) ; 
and he is not entitled de jure^ before the deter- 
mination of his tenancy, to have a reasonable 
time allowed him for the removal of his furni- 
ture, though it seems he will not be a trespasser, 
if he enters afterwards to remove his goods and 
continues only a reasonable time for that pur- 
pose (e), and the demand of a majority of the 

(e) Leslie y, Birnie, 2 Buss. 114. 

(/) Bex V. Barkevy 3 Burr. 1265. Cf. Davis v. 
JenhinSy 3V. & B. 155. 

{g) Per Buller, J., Bex v. Jotham, 3 T. E. 575, 
577. 

{h) Doe d. Jones v. Jones, 10 B. & 0. 718 ; Doe d. 
Nicholl V. M^Kaegy ibid, 721; Brown v. Dawson, 12 
A. & E. 624 ; Ferry v. Shipwayy 1 Giff. 10. 

(t) Doe d. Nicholl v. M^Kaegy tihi supra. 
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Injunctions to restrain Removal. 1''^ 

inistees is the act of all(y). This, however, Chap. XV. 
only affects the legal right, and does not decide 
the question whether or not the minister was 
properly deprived {k) ; and the Court would 
interfere to prevent the right being exercised 
ctrbitrarily to the prejudice of the cestuis que 
it^mtent. Where the funds are vested in the 
elders and deacons for the support of the 
minister and other church purposes, a trust for 
the minister is constituted which he can apply 
to the Court to enforce (/). 

Where the question raised was not whether a Equity will 

, , continue a 

minister had been duly deprived, but whether minister not 
Tie had been validly elected, it was the practice pjop^whi 
of the Court of Chancery, if it found a minister possession 

.... . pending an 

in possession, and ministering in the way in action as to 
which it was the meaning of the congregation appointment, 
that he should, preaching the doctrines that 
were intended, to continue him in possession 
pending a suit for the administration of the 
trusts of the place of worship, whether he was 
duly appointed or not — for the first point is to 
have the service performed; and the Court 
would pay him his salary (m). 

(y ) Perry v. Shipway, uhi supra, 
(k) Doe d. Jones v. JoneSy ubi supra, p. 721. 
{I) Daugars v. RivaZy 29 L. J., Ch. 685. 
(m) Foley v. Wontnery 2 J. & W. 245, at p. 247, per 
Ijord Eldon; I^slie v. Birniey 2 Russ. 114. 
n2 
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Injunctions against Ministers. 



8ecu9 ID. ca^sQ 
of improper 
conduct, 



caiap. XV. But where the trustees have duly given » 
minister notice to quit, and he resorts to im* 
proper methods to retain possession, the Court 
not only wiU not assist him, but will grant an 
injunction to restrain him from interfering with 
the legal rights of the trustees (n). Therefore,, 
where a minister, invited to preach for a year 
on probation, was, after preaching for some 
months, excluded from the chapel by a majority 
of trustees, on accoimt of dissatisfaction as to- 
his conduct, and afterwards, with the assistance^ 
of the minority of the trustees, he got possession 
of the chapel and put on new locks, so as to 
exclude the majority of the trustees, the Court 
granted an injunction to restrain the minister 
and the minority of the trustees from disturbing 
the legal right of the majority to the possession 
and management of the chapel (o). 

And where the minister (although supported 
by a large majority of the congregation) had 
departed from the tenets of the foundation in 
reference to Church government, the court dis- 
solved an injunction that had been obtained 
restraining an action in ejectment brought by 
the trustees against him {p) ; and in such a 



or breach of 
trost. 



(n) Perry v. Shipway, 1 Giff. 1 ; Spurgin T. WkiUf, 
2 Giff. 473. 
(o) Perry v. Shijpway, uhi supra, 
{p) Brown y. Summers, 11 Sim. 353, 
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<iase the Court will go further, and actively Chap. xv. 
interfere, on motion before the hearing, to re- 
4strain the continued improper use of the trust 
premises {q). Accordingly, where a chapel was Att.-Gen, v. 
held on trust to be used as a place of worship 
according to the doctrines and discipline of the 
"Church of Scotland, and the trustees allowed 
ministers of the Free Church, who had seceded 
from the Established Church of Scotland, to 
officiate, and the minister, who had been de- 
prived of his licence by the presbytery of 
•Creenock, also continued to officiate, it was held 
that this user was a breach of trust, and that 
the Court would before the hearing interfere 
to prevent it (r). 

Where a chapel erected by a Presbyterian Interim in- 
•congregation was held upon trust to permit the restraiiTim- 
^ame to be used for religious worship according ^^^^ ®^®^" 

to the usaffes, discipline, and doctrine of {hQ Secua.MmT oi 
*^ ■*■ the premises 

vChurch of Scotland, and the charge was vacant, by persons 

an injunction was granted on motion to restrain ScenseZ 

i:he trustees from electing as a minister any 

person not duly licensed by the Established 

-Church of Scotland ; but the Court refused to 

^restrain them from allowing persons not so 

•licensed to officiate, or from preventing persons 

{q) Att'Oen. v. Welsh, 4 Ha. 572. 
(r) Ihid.f p. 574. 
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Chap. XV. so licensed, and otherwise duly authorized, from 
officiating pending the hearing of the action (*), 
Where a minister is removed for departing 
from the tenets of the foundation, the Court 
will also order him to deliver up a bond given 
to secure his stipend {t). 
Tenure of Where no question arises as to misconduct or- 

raU^^wrd- breach of trust, it has been contended that a 
ing to usage, minister is entitled to hold office for life, but 
this contention failed. The policy by which, 
in the Established Church, a minister has an 
estate for life in his office, does not extend to 
Nonconformist congregations, and congrega- 
tions may appoint their ministers for a limited 
period, or make them removable at pleasure; 
and Lord Eldon laid it down in an early case 
that, although the Court might not struggle 
hard to support such a plan, yet where it finds 
it established, either by usage or the provisions 
of the original trust, it is bound to give effect 
to it {u). 
Where usage Therefore where the usage is that a minister 

is such minis- -i j* • ^ ^ 

ter may be may be dismissed by the resolution of a majo- 
resXtion^of '^^7 ^* ^^^^ congregation without assigning any 
majority of reason, the Court will give effect to such a 

congregation '^ o 

without as- resolution by restrahiing the deprived minister 

signing 

'®*^^- («) MilUgan v. MitcMl, 1 My. & K 446 (V.-O. S.). 

\t) AU,' Gen. v. Munro, 2 De G. & Sm. 122, 196. 

(w) AU.'Gen, v. Pearson, 3 Mer. 353, at p. 403. 
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from preaching. Thus, in Cooper v. Gordon {x)j C^»P- 3tv. 
a house and other property was vested in trus- 
tees for the use of the congregation of Inde- 
pendents which should from time to time resort 
to the meeting-house and become members of 
the society, and to permit the minister for the 
time being to occupy the house. The deeds 
contained no provision for the appointment or 
removal of a minister. A resolution of the 
church members having been passed inviting 
G. to become co-pastor with the then minister, 
but not stating the duration of the appoint- 
ment, Q-. accepted the invitation. Subsequently 
the congregation became dissatisfied with G.'s 
ministrations, and it was resolved by a majority 
of the church members present at a meeting of 
which Q-. had received notice, that he should 
be dismissed. There was no imputation against 
G., either as to his doctrines or moral conduct, 
and he claimed to hold office for life in the 
absence of immorality or preaching contrary to 
the tenets of the denomination. The trustees 
claimed an injunction to restrain G. from 
preaching. Evidence was given that in 
churches of this denomination, in the absence 
of special usage or agreement to the contrary, 
the power of electing and dismissing their 

(a?) L. E., 8 Eq. 249. 
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184 Removal of a Minister. 

Chap. XV. pastor is in the body of church members for 
the time being, and that each such congre- 
gation, by a vote of the majority, may at any 
time at their discretion, at a meeting convened 
for the purpose, dismiss their pastor from his 
office. Stuart, V.-C, held that the dismissal 
Qiuere, whe- was valid and granted the injunction. In the 
trasfc^ a * judgment in this case it was said that no 
chapel for doubt the trustees and the congregation, by 

t«I16 1186 01 

the members the unanimous vote which appointed G. to bo 
being a minister, might have at the same time con- 

b^^i^ tracted that he should enjoy aU the emolu- 
for l2e. ments for his lifetime ; but that it might be well 

doubted whether such a contract would be valid as 
binding the property ^ or justified by the terms of 
the trust 'deeds, for the purposes for which the 
trust was created. 
No usage— Where the trust deed was silent as to the 
pendent on mode of electing the minister and his con- 
conM^ons. tiuuance in office, and, there having been but 
one prior appointment, no custom had been 
established, and there was no endowment, nor 
any trust property, except the chapel, and the 
minister was not paid by the pew rents, but 
solely by the voluntary contributions of persons 
attending chapel, Shadwell, V.-C, declined to 
restrain the trustees of the chapel from re- 
moving the minister, being of opinion that it 
was very reasonable that a minister who de- 
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3)ended, entirely, upon voluntary contributions, Chap. XV. 
^should be dismissible at will by the persons so 
voluntarily contributing (y). 

A resolution that a minister do resign is 
iantamount to a dismissal (s). 

Where the control of the affairs of a body is Resolution for 
vested in the majority of the communicants it pastors other- 
is not necessary that they should come to their ^^Tti^ir ^ ** 
jesolution at a meeting. Therefore, where at a 
meeting of the communicants of a body thus 
constituted, at which neither the minister nor a 
majority of the communicants was present, it 
was resolved that the minister should resign, 
and this resolution was afterwards signed by a 
majority of the communicants, and conveyed 
to the minister ; it was held that the resolution 
was effectual (s). 

Where, however, a meeting is called to con- Notice of 
«ider a minister's conduct he ought to receive be^^en™^ 
notice of the charges made against him, and 
have an opportunity of defending himself, 
•otherwise resolutions for his dismissal founded 
thereon will be invalid (a). Where there is an Arbitranr 
•arbitraxy power of removal it may be exercised moval maybe 
without alleging any reasons, but if certain ^^^^^ a 
reasons are alleged as those upon which the'^®^^* 

{y) Porter v. Clarke, 2 Sim. 520. 
(z) AU.-Om. V. Ahed, 7 Sim. 321. 
(a) Bean v. Bennett, L. E., 6 Ch. 489. 



Digitized by 



Google 



186 Removal of Minister — when invalid. 

Chap. XV. decision is founded, although the facts have 
Seeusy if rea- never been investigated, then there has been no- 
son alleged, exercise of discretion and the proceedings are 
invalid (6). In Dean v. Bennett (c), the trusts- 
of a Baptist chapel provided that the minister 
should be liable to be removed by the decision^ 
of the Church declared at one meeting and 
confirmed at a second, such meetings to be con- 
vened by a notice stating the express object of 
the meetings. A meeting was called by a 
notice expressing that it was for the purpose of 
bringing charges against and considering the- 
dismissal of the minister, but the minister did 
not receive notice of the charges, and did not 
attend the meeting. It did not appear that evi- 
dence was produced in support of any of the 
charges, but the meeting passed a resolution 
that in consequence of the minister having 
done certain specified things he was not a fit 
and proper person for the office, and that his 
office should cease. A second meeting was. 
called, the notice expressing that it was to be 
for the purpose of confirming and ratifying the- 
resolution passed at the former meeting, but 
not stating the effect of that resolution. Lord 
Hatherley, L. C, held that to summon a. 

(6) Dean v. Bennett, L. E., 9 Eq. 625; 6 Ch. 489. 
(c) Uhi supra. 
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meeting generally for the purpose of bringing Chap. XV. 
charges was improper, and that the meeting not 
having exercised a bon& fide discretion, the dis- 
missal was invalid, and also that the notice 
calling the second meeting was insufficient, as 
it did not state the purport of the resolutions 
to be confirmed. 

Where the deed which governs the institution The expres- 
provides for the removal of the pastor on certain ^c^^ii^na 
grounds, this will exclude the general power of ^^^ removal 

*^ ' . ™^y negative 

removal. Thus, in Daugars v. Eivaz {d)j it the general 
appeared that there was a Church of French jy^^^rs v. 
Protestants in London having two ministers, -S»«'«-- 
and governed by a Consistory composed of the 
two ministers and the elders and deacons. The 
whole system of government of the institution 
were contained in the " Book of Discipline," 
which contained two sections treating of vices, 
for indulgence in which a minister might be 
removed. The first of such sections described 
vices which are intolerable in a minister, and 
the second gave other vices " more tolerable in 
ministers, provided that they do not prove in- 
corrigible when warned." The plaintiff was 
appointed one of the ministers, and differences 
arose between him and his co-pastor. The 
elders and deacons being unable to allay these, 

{d) 28 Beav. 233. 
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188 Removal of Minister. 

Chap. XV. the Consistory, on the ground of his arbitrary 
behaviour, called on the plaintiff to resign, and, 
on his failing to do so, decletred his oflBoe vacant. 
Lord Eomilly held, on the evidence, that the 
plaintiff's conduct had not come under either 
section of the ** Book of Discipline," and that 
even if it had come within the second section, 
no warning had been given to the plaintiff, and 
therefore his removal by the Consistory was not 
justified. 
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CHAPTER XVI. 

CHAEITABLB AND OTHER GIFTS IN FAVOUR OF 
NONCONFORMISTS. 

Bequests and gifts for the promotioii of reli- Gift for 
gious purposes not infrequently fail through purposes 
not complying with the provisions of the Mort- ^?Jh ^^^^ 
main Act (9 Geo. II. c. 36). This Act renders visions of 

Mortmain 
void all gifts, conveyances, or settlements of Act. 

any interest in lands (including leaseholds and 

money secured on mortgage), or personal estate 

to be laid out in the purchase of land, in any 

way charged in trust for any charitable uses, 

unless such gift, conveyance, or settlement is in 

compliance with the Act. 

The requirements of the Act (as amended by Beguirements 

subsequent Acts) are as follows : — 

(A) Where the property conveyed is land orper* 
sonal estate other than stock in the public 
funds. 
(i) The conveyance must be by deed (except Mode of 
in the case of copyholds, when no deed * 
is required (a) ), executed in the presence 
of two witnesses who must attest it (b). 



execution. 



(a) 24 Vict. 0. 9, s. 1. 

.(6) Wickham v. Marguis of Bath, L. E., 1 Eq. 17. 
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Chap. XVI. (ii) Except in the case of purchases or trans- 

^Pjj^Q Qf fers for full valuable consideratioii (c), 

execution. ^-j^q assurance must be executed twelve 

calendar months before the death of the 

donor or grantor (including the days of 

such execution and death) {d). 

" Valuable consideration " may consist wholly 
or in part of a rent reserved to the grantor or 
any other person {e). 

JBniolment. (iii) The assurance must be enrolled in Chan- 
cery within six months after the execu- 
tion thereof. 

Where the trusts of a conveyance made after 
the 17th of May, 1861, are declared by a sepa- 
rate instrument, the enrolment of the instrument 
declaring the trusts, and not of the conveyance 
itself, is required; and in all cases the enrolling 
of the instrument declaring the trusts is suffi- 
cient (/). 

If the clerk of enrolments is satisfied (1) that 
a deed was made for full and valuable con- 
sideration ; (2) that possession is held under it ; 
and (3) that the omission to enrol it in proper 
time arose from ignorance or inadvertence, or 

(c) 9 Geo. 2, 0. 36, s. 2. 

{d) Price v. Hathaway, 6 Madd. 304. 

(e) 27 Vict. c. 13, s. 4. 

(/) 24 Vict. 0. 9, ss. 2, 4. 
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from the destruction thereof by time or accident, Chap. XVI. 
he may enrol it (or a subsequent deed in lieu of 
it), and such enrolment will satisfy the require- 
ments of the Act {g). 

(iv) The assurance must be made to take effect Without 

« ., T •! -IT • reservation. 

m possession tor the charitable use m- 
tended immediately from the making 
thereof (^), and be without any power of 
revocation, reservation, trust, or con- 
dition for the benefit of the grantor, or 
of any person or persons claiming under 
him. 

This does not, however, prevent the reserva- 
tion of a rent, whether nominal or substantial, 
payable to the grantor or any other person, or 
the insertion of covenants for the erection of 
buildings or like provisions, provided that the 
grantor reserves the same benefits for his repre- 
sentatives as for himself (i) ; and a conveyance Reservation 
of land to a charitable use is not void by reason appointing 
of its reserving to the grantor a power of regu- ^^^ *®' 
lating the charity, as where the grantor, in a 
•conveyance of a meeting-house, reserved to her- 

{g) 35 & 36 Vict. c. 24, s. 13. 

{h) See Wickham v. Marquis of Bath, L. B., 1 Eq. 
17. A lease is to be deemed to take effect immediately 
from the making thereof, if it is to take effect in pos- 
session within a year from its date; 26 & 27 Yict. 
c. 106. 

(i) 24 Vict. c. 9, s. 1. See also 25 Vict. c. 17, s. 2. 



Digitized by 



Google 



192 



Mortmain Act 



Chap. ZVI. 



Grantor must 
hondjide 
convey his 
interest. 



Bequirements 
in case of 
stock to be 
laid oat on 
turohase of 



pur 
lan( 



self the power of appointing ministers, and the- 
power of making regulations for the orderly 
ministration of religious worship therein {k). 

But the grantor must convey bond fide his- 
substantial interest in the property. Therefore, 
where a man advanced in years made a grant of 
land, including his dwelling-house, subject ta 
a lease for twenty years at a peppercorn rent,, 
made shortly before to the grantor's sister with 
whom he resided and continued to reside, which 
lease was determinable on the death of the 
grantor and his sister, the grant was held ta 
be void (/). 

(B) Where the property conveyed is stock in the- 
public/unds. 
(i) The transfer in all cases must comply 
with the requirement numbered (iv} 
above, and 
(ii) Except in the case of a transfer for full 
valuable consideration (m), it must be 
executed six calendar months before the 
death of the transferor (n). 
If the requirements of the Act are not com- 
plied with, the conveyance for the charitable 
purposes (though not necessarily the whole 

(k) OHeues v. Case, 2 Cox, 301. 

(/) Wickham v. Marquis of Bath, L. E., 1 Eq. 17. 

(m) 9 Geo. 2, c. 36, s. 10. 

(n) Hawkins y. Allm, L. E., 10 Eq. 246, 
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instrument (o) ) is void {p). Conveyances, how- Cha p, xv i. 

ever, made prior to the 17th of May, 1861, 

Tinder which possession was then held, if made 

for full and valuable consideration, and at any 

time enrolled in the Court of Chancery, are not 

for any reason whatever to be deemed void 

Tinder the Act (g). 

The term charitable purposes is a very wide What are 
one, and includes all gifts for the maintenance purposes ? 
of rehgious worship — as, for instance, for the 
maintenance of services (r), for building an 
organ gallery («), or repairing the fabric (^, or 
for the support of ministers as a class (w), or 
for any purpose which tends towards religious 
instruction {x). Therefore, gifts of land, or 
money secured on land, or to be laid out on 
land for any of these purposes, must comply 
with the provisions of the Mortmain Act. 

(o) Doe d. Thompson v. Pitcher , 2 Marsh. 61. 

{p) Doe d. Barbour v. MunrOy 12 M. & W. 845 ; 
Wichham v. Marquis of Bath, uhi supra, 

(q) 24 Vict. c. 9, s. 3; 25 Vict. c. 17, ss. 1, 4, 5; 
27 Vict. c. 13, s. 4 ; 29 & 30 Vict. c. 57, s. 3 ; 35 & 36 
Vict. c. 24, s. 13. 

(r) Turner v. Ogden, 1 Cox, 316. See also Durour 
V. Motteuxy 1 Ves. 320. 

(«) Adnam v. Cole, 6 Beav. 353. 

(t) Hoare v. Osborne, L. E., 1 Eq. 585. 

(m) Grieves v. Case, 2 Cox, 301, and other cases 
infra, pp. 199—201. 

(sc) Wellbeloved v. Jones, 1 Sim. & St. 40. 

-w. o 
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Chap. XVI, Dispositions of land (except by will) made 
to trustees for the erection thereon of buildings 
for religious purposes, if fulfilling certain con-* 
ditionSy are exempted from the Act, either 
wholly or in part {y) ; but a lease for the use 
of a congregation not within this exemption 
is within the Act, and it is immaterial whether 
the purposes for which it is made appear on 
its face or aliunde (s) ; nor will it make any 
difference that there is a trust to assign the 
premises for civil purposes in case public wor- 
ship is discontinued in the building (s), or a 
power for the trustees to sell the chapel and 
apply the money to other purposes {a). 
Bequest for When a bequest is given to be applied in 
buildings, the erection of a church the bequest is void, 
^ ®^ ^ • the rule of construction being that a direction 
to build implies a direction to purchase land 
for the purpose of building (6) ; but such a 
bequest may be made valid if the will itself 
refers to specific land in mortmain, or directs 
that no part of the money shall be applied in 
the purchase of a site (c). 

(t/) 31 & 32 Vict c. 44; 36 & 37 Vict. c. 50; anUy 
pp. Ill, 115. 

(z) Doe d. Wellard y, Hatvthorn, 2 B. & Aid. 96. 

(a) Bunting v. Sargent, 13 Ch. J). 330. 

(b) Fritchard v. Arbouin, 3 Euss. 456. 

(c) Att.'Gen. v. DavieSy 9 Ves. -535, 544; Pratt y. 
Earvey, L. B., 12 Eq. 544. 
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But a legacy ** to be employed towards the Chap. xvi. 
erection of a new Wesleyan chapel at H. in- Request for 
stead of the one now in use, when such an erection of 

new chapel 

•erection shall take place," does not contain such instead of one 
reference to land already in mortmain as the "^ ^^* 
law requires, and the fact that a site has been 
obtained aliunde is immaterial {d) ; and a gift to 
^ minister towards erecting a new chapel, " no 
portion of the said sum to be paid until the 
building has been commenced, and then to be 
paid by instalments as the building is proceeded 
with," does not forbid the application of the 
money for the acquisition of a site, and is 
therefore void (e). 

A bequest to " found a chapel " is bad (/) ; "To ^o;^^.^ 
but a gift for the "support" of a school does «*to support 
■not necessarily imply that the money is to be ^^^'^^^ 
laid out in the purchase of lands ; and therefore 
where a testator bequeathed money to trustees 
•to be applied by them in "supporting or 
founding " free or ragged schools for the poor 
•children in B., and there existed such a school, 
of which the testator had been the principal 

{d) Re Watmough'a TrustSy L. E., 8 Eq. 272, dissent- 
ing from Booth v. Carter, L. E., 3 Eq. 757 ; cf. Be Cox, 
•Cox V. Davie, 7 Ch. D. 204. 

(e) Be Jones, Jones v. Williams, The Times, 14 April, 
1886. 

(/) HopTcins v. Phillips, 3 Giff. 182, 
o2 
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196 Mortmain Act — Beqmst to '' Endow. ^^ 

Chap. XVI. supporter, it was held that the will ought to 
be read as creating an alternative trust, and 
that the gift was good {g). 

SL"er^d" ^ bequest to ''endow" chapels is valid, 
and is construed as meaning to make provision 
for persons connected therewith or officiating 
therein {h). 

Bequest to And where a testator directed that his trustees 

trustees, so 

far as they should, *' SO far as they lawfully could without 
to**est^^" violating the laws enacted against the disposi- 
l^P®^' tion of property in mortmain," apply a sum of 
money in " establishing an Independent chapel 
at A.," and stand possessed of the residue upon 
certain trusts for providing a stipend for the 
minister of such chapel, and otherwise for its 
benefit, it was held by the Court of Appeal (re- 
versing the decision of Hall, V.-C.) that the 
gift was valid, and enquiries were directed as 
to whether any land had been legally rendered 
available for the purpose intended by the tes- 
tatnx {i). 
mSmto* ^^ "^ legacy to be laid out in " repairing " a 
id: chapel is valid (k) ; and a bequest to a "chapel" 

(g) Be ffed-gman, MorUy v. Croxon, 8 Ch. D. 157. 
As to alternative trusts, see infra, p. 201. 

{h) Edwards v. Hall, 11 Ha. 1; 6 D. M. & O. 74. 

(t) Biscoe V. Jackson, 51 L. J., Ch. 464, ovemiliiig 
8. a, 50 L. J., Ch. 597. 

(k) Harris v. Barnes, Amb. 651 ; cf. Inglehy v. Doh" 
son, 4 Buss. 342 ; AtL-Oen. v. Chester, 1 Bro. C. C. 444. 
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has been directed to be paid to the trustees for Chap. XVI. 
necessary repairs (l). 

A legacy to trustees of a chapel, to.be appKed Bequest for 
by them towards the discharge of the mortgage incumbmice 
on the chapel, is void under the statute (w), and ^^^^^^^^ 
the same rule holds where the charge is equit- 
able only (w). In a later case a testator be- 
queathed a sum of money to the trustees of a 
chapel " towards the reduction of their debt on 
that chapel." At the date of the will the debt 
incurred in building the chapel had been paid 
ofE — tJiere was no charge on ity strictly speaking — 
but the trustees had incurred some debt in re- 
spect of it on their own individual responsi- 
bility ; and it was held that the bequest was 
good and payable to the trustees {o). This de- 
cision, however, seems in conflict with Corbyn v. 
French {p), where Lord Alvanley, who held the 
legacy void imder the statute, said, that even 
had this not been so, it would have failed, be- 
cause the mortgage having been paid off at the 
testator's death that object could not be at- 
tained, and the legacy was not applicable to any 
•other purpose for the benefit of the society (q). 

(l) De Windt y. De Windt, 23 L. J., Ch. 776, 

(m) Corhyn v. French, 4 Ves. 418. 

(w) Water home v. Holmes, 2 Sim. 162. 

(o) Bunting v. Marriott, 19 Beay. 163. 

{p) Ubi supra, 

Iq) 4 Ves. 418, 427. 
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Chap. XVI. And where a testator bequeathed 6007. to be- 
applied towards payment of the debt to which 
Z. chapel was or might be subject at his de- 
cease, and it appeared that there was no debt 
charged on the chapel, but prior to the date o£ 
the will a division of debt incurred by the- 
Connexion of Calvinistio Methodists had been, 
made amongst the several congregations be- 
longing to the Connexion, and imder this ar-- 
rangement 600/. had been allotted to Z. chapel, 
with a view to its being raised by voluntary 
contributions, it was held that this did not 
sufficiently answer to the description in the- 
will, and the legacy failed (r). 

Gift for In the very recent case of Re Jones^ Jones v.. 

chapel debt WilUatns («), a sum was bequeathed to W. P. W. 

^*the^^pel ***^ ^^ applied towards extinguishing the debt 

Talid. of Moriah Chapel, Waenfawr.'* It appeared 

that it is an almost imiversal custom in Wales ^ 
when money is required for the purpose of 
chapel buildings to borrow it on the security of 
promissory notes of the members of the oongre- - 
gation, and that such moneys, though not di- 
rectly charged upon the chapels or buildings,, 
are commonly spoken of as " the chapel debt,'^ 
the interest being paid by pew rents and col- 

(r) Davies y. Hopkins, 2 Beav. 276. 
(«) The Times, 14tli April, 1886; but see contra. Be- 
LynaWs Trusts, 12 Oh. D. 211. 
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lections made in the chapels from time to time, ^*P- ^^• 
and the principal repaid as funds become avail- 
able. Money had been raised in this manner 
for the purpose of building a house for the 
minister of the chapel in question on land ad- 
joining the chapel. The money was not in any 
way charged on the chapel or house, nor were 
the promissory notes signed by any of the trus- 
tees ; but the debt was regarded as on the same 
footing as the debt originally created for build- 
ing the chapel. There was 380/. owing at the 
testator's death in respect of money raised for 
this purpose. Bacon, V.-C, declared the gift 
to be valid, holding that it was not assimiing 
too much to say that the testator knew the 
circumstances of the chapel, and that the debt, 
though raised by promissory notes, was called 
the " chapel debt,'* and that to pay off this debt 
the testator had given the legacy. 

It is not always easy to determine whether C^ifte to 
or not a gift in favour of the minister of awhenchwit- 
chapel is a charitable gift within the Act. A *^ ® ^*®* 
gift to a minister as such, or to the minister of 
a chapel and his successors, is construed as being 
for the benefit of the church and not of the 
individual donees personally, and, therefore, is a 
charitable gift {t) ; though a gift to " the person 

{t) Thornier v. WiJson, 3 Drew. 245. 
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Chap. XVI. flow minister " would not be so, as the testator 
Gift to a niight be unacquainted with his name {u) . Thus, 

miniBter and where a testator devised lands after his wife's 
his saccessore, .. «,,-r-i 

charitable, death " to the then mmister of a chapel at L. and 
his successors, ministers of the same chapel, for 
ever, as an addition to the stipend at such 
chapel," and devised other lands to " T. W., 
minister of the chapel at K., and to his suc- 
cessors for ever," and also gave the rents of 
other lands " to the officiating minister at the 
said chapel at K. for and during the term of 
seven years next after his decease," all the gifts 
were held to be charitable, and void as such («?) ; 
and a subsequent devise of the last-mentioned 
lands, subject to the term of seven years, to 
trustees on trust as to the proceeds of sale, for 
" the then minister of the chapel at K.," was 
also held to be void {x). 
Gift to In a case where a testatrix gave annuities to 

condition that two ministers of chapels by name, coupled with 
oontoe their * condition that they were not to vdthdraw 
ministrations. J^qj^ their ministrations, and gave the annuities 
after their respective deaths for the perpetual 
support of the ministers of such chapels, the 
Court held that, though there was a personal 
bounty intended, it was intended only in con- 

(w) TTwmher v. Wthon, 4 Drew. 350, 351. 
(v)8. a, 3 Drew. 245. 
(x) S. C, 4 Drew. 350. 
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nexion with the general charitable disposition, ^*P- ^'^• 
and that the bounty to the two persons named 
must fail with the failure of the general 
charitable gift {y). 

But a devise to B. of a life estate in land was 
held not to be charitable merely because it re- 
ferred to the donee as a minister at L., and was 
given on the condition that he should convey 
the premises to trustees, to take effect after B.'s 
decease, for the support of the preaching at the 
meeting-house for ever, nor because the testator 
expressed his expectation that B. would, after 
the testator's decease, " do everything to promote 
and carry on the work of Grod at L. aforesaid, 
both in his lifetime and after his decease," 
though the devise over after B.'s death was 
void under the statute (s). 

Where property is given to trustees for Where 
charitable purposes, some of which are lawful, ^ discretion ^ 

and others imlawful, and the trustees have a di^' to^oose 

' between legal 

-cretion as to its application ; or where money is and iUegal 

bequeathed to a charity, the objects of which 

are, some of them, objectionable, and some free 

from objection (a), the Court will support the 

.gift, but will make a declaration to prevent the 

{y) Grieves v. Case, 2 Cox, 301, 311. Cf. AU.-Qen. v. 
Cock, 2 Ves. 273; AU.'Gen, Y.Mollandy Younge, 562. 
(z) Doe d. Phillipsy.Aldridge, 4 T. E. 264. 
(o) Carter v. Green,, 3 K. & J. 591. 
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Chap. XVI, illegal application (6). Therefore a bequest (in 
the will of the Eev. Eowland Hill) to the trea- 
surer of " The Village Itinerancy,'* the objects^ 
of which' were declared by an earlier deed to- 
be " to promulgate the Gospel by (inter aim) 
opening and supporting Sunday schools, by the 
erection or providing of places for religious^ 
worship, and by such other means as the society 
should think fit," was held valid, inasmuch a& 
the deed recited that lands had been already 
purchased with the money of the society, and 
notwithstanding that the deed contained & 
further recital that other lands might there- 
after be conveyed for the purposes of the 
society ; but the order contained a declaration 
that the application of any part of the fund 
towards the purchasing of additional land by 
the charity would be illegal (c). 
Valid gift In some cases a bequest, which, standing 

void gift * alone, would be valid, is so intimately connected 
fails. vn\h. an illegal gift, that it fails with the failure 

of such gift. Thus, where a testatrix devised 
and bequeathed the residue of her estate for 
the purpose of building or purchasing a chapel, 
and gave the surpluSy if ant/y not exceeding 20/. 



{h) Carter y. Oreeuy 3 K. & J. 591. See, however^ 
contray Univeraity of London y. Yarrow, 24 Beay. 472* 
(c) Carter y. Oreen, ubi supra. 
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a year, to the support of a minister, and the ^^P- ^'^^- 
further surplus to such charitable uses as the 
executors should think proper, it was held that 
the gift for the support of a minister was so 
closely connected with the preceding illegal gift 
that it must fail with it ; and, also, that the Gift of 
ultimate gift of the residue was void as to the Toid ^te ^'^ 
personal estate as well as the real estate, the 
testatrix having no gift of residue in view, ex- 
cept a residue after satisfying the above pur- 
poses, the amoimt of which it was impossible to 
ascertain (d). But where a bequest for charit- 
able purposes was followed by a codicil by 
which, in case any part of the preceding be- 
quest should be void for the purposes intended, 
the testator bequeathed all such moneys to the 
same persons as joint tenants free from any 
trust or condition whatever, express or implied, 
it was held that if the bequest in the will 
were void the bequest in the codicil would be 
valid, notwithstanding that the survivor of the 
legatees professed that having regard to the 
contents of the will and codicil he should feel 
bound to hand over the fund to the charity {e). 
In general where a gift is given for 

(d) Chapman v. Brown, 6 Ves. 404. Cf. AU.-Gen. 
V. 2>avtc», 9 Ves. 535, and Att-Gen, v. Goulding, 2 Bro. 
C. 0. 428. 

(c) Carttr v. Green, 3 K & J. 591. 
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Chap. XVI. several distinct objects, some of which are valid 
and others invalid, and the Court can ascertain 
by inquiry into what proportions the gift should 
be divided for the good and bad objects re- 
spectively, it will direct such inquiry (/), and 
if that be impossible will apportion the fund 
equally between the several purposes {g). 
Secret trust The statute cannot be evaded by a secret 
trust. Therefore, where a testator devised and 
bequeathed to defendants, four members of the 
Presbyterian Church, of which he was a member, 
whom he also appointed his executors, all the 
residue of his freehold, leasehold and personal 
estates absolutely, and the defendants admitted 
that it was not his intention that they should 
take beneficially, but that he hoped they 
would use the property for the benefit of a 
Presbyterian College, of which he had been a 
benefactor, it was held that there was a secret 
trust, which was void (A). 

So where a testator, after reciting that he had 
purchased an estate for the purpose of endowing 
a private chapel, and that he had been prevented 
from carrying his intention into effect, devised 
the estate to trustees in trust to apply the rents 

(/) Re Rigley's Trusts, 36 L. J., Ch. 147. 
{g) ffoare v. Oshome, L. E., 1 Eq. 585. 
{h) Johnstone y. Hamilton, 6 Giff. 30. See, howeyer^ 
Carter y. Oreen, 3 K & J. 591, ante, p. 203. 
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for suoh purposes as certain persons should in ^*P- ^'^i- 
their discretion appoint, but he trusted they 
would exercise such power in doing such chari- 
table acts as they knew he would most approve 
of, it was held that it was a trust void under 
the Mortmain Act {i). 

Where a legacy is given to the treasurer or When a 
other officer of some established charitable insti- neoeSar^ 
tution to become part of the funds of that ^tnt^of ^^' 
institution, the Court will sanction its pay- charitable 

leflracy. 

ment to the person named without the settle- 
ment of a scheme, and the Attomey-Greneral 
need not be a party to a suit about it Qc), 
But where a testator gives a legacy for special 
charitable purposes to persons having no cor- 
porate character, the Court will not allow the 
fund to be paid over to such persons even 
though they are entrusted v^ith the manage- 
ment of the fund, but will refer the matter to 
chambers for the settlement of a scheme to 
secure the objects of the testator, and the Attor- 
ney-General must be a party to the proceed- 
ings (A). Thus, in the case of a bequest to 
certain officers of Manchester New College, upon 
trusts for "the instruction of young men in 

(t) Pilhington v. Botighey, 12 Sim. 114. 
{k) Wellheloved v. JoneSy 1 Sim. & St. 40 ; Be Barnett, 
29 L. J., Ch. 871. 
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Chap. XVI. the genuine doctrines of Christianity without 
regard to sect or party," the Court directed 
a reference for the preparation of a scheme (/). 
But a legacy given to the minister or ministers 
at the time of the testator's death of a Uni- 
tarian chapel, to be applied in such manner as 
he or they should think fit towards the support 
of Unitarians, was held payable to the ministers 
as directed by the will without any reference to 
the Master for the adoption of a scheme (m). 

Charitable Where a clear charitable intent is disclosed, 

allowed and it is not obnoxious to the Mortmain Act, 

not*^' f OT^ tl^® C^^^ "^^ ^0* let the gift fail on account of 
uncertainty, the failure of the persons to whose discretion 
its distribution was entrusted (n), or because of 
the indefiniteness of the objects of the intended 
bounty (o), or because the objects specified fail, 
from whatever cause, for if the objects should 
fail at any time the Court may administer the 
gift cy-prhs {p). 
Uncertainty. Thus where there was a bequest in augmenta- 
tion of charitable collections made for the benefit 
of poor Dissenting ministers in any county of 

{I) Wellbeloved v. JoneSy 1 Sim. & St. 40. 

(m) Be BarneU, 29 L. J., Ch. 871. 

(n) Att.-Oen. v. Hickman, Kel. 34. 

(o) Fotverscourt v. Powerscourt, 1 Moll. 616. 

(p) AU.'Oen. v. Lawes, 8 Ha. 32, 41. 
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England, and it appeared that the Presby- caiap. xvi, 
ierians, Independents, and Baptists each had a 
society for the relief of poor ministers of their 
respective denominations, supported by collec- 
tions, the bequest was held not to be void for 
uncertainty, but was divided between the three 
societies {q). 

But where a bequest ran, "I give to the 
trustees of Mount Z. Chapel, where I attend, 
3,500/., and appoint as trustees to the same A. 
and G., the money to be appropriated accord- 
ing to statement appended," and there was no 
statement appended, Giffard, V.-C, held that 
there was no clear charitable intent shown, and 
that the gift, not being intended to be taken by 
A. and G. beneficially, and not being charitable, 
must fail on the ground of indefiniteness (r). 

Where a fund was subscribed, in 1809, for Cy-prh. 
the purpose of providing a place of public wor- 
ship in London for persons coming from the 
Highlands of Scotland who could not speak 
English, where Divine Service should be per- 
formed in the Gaelic language, and in 1846, 
in consequence of the impossibility of finding 
a minister to conduct a service in that language, 
«nd such a service not appearing to be required 

{q) Waller v. Childs, 2 Amb. 523. 
(r) Aston v. Wood, 6 Eq. 419. 
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Chap. XVI. in London, the Court, on an information, ap- 
proved a scheme whereby the fund was applied 
cy-'prh% to the purposes of the Caledonian 
Asylum ; and on a petition in 1872 by some 
natives of the Highlands of Scotland, who 
alleged that they desired to attend a service in 
the Gaelic language, and that a duly qualified 
Scotch minister could be found to conduct the 
service, the Court refused to alter the existing 
scheme (s). 

(s) AU.'Qen. v. Stewart, 14 Eq. 17. 
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I. 

'SCHEDULE (A.), OF BUEIAL LAWS AMEND- 
MENT ACT, 1880. (See ante, p. 89.) 

Notice of Burial, 

I , of , being the relative [or Notice of 

friend, or legal representative, as the case may 
•*e, describing the relation if a relative'] having 
the charge of or being responsible for the burial 
of A. B., of , who died at , in the 

parish of , on the day of 

'do hereby give you notice that it is intended by 
me that the body of the said A. B. shall be 
iuried within the [here describe the churchyard 
'Vr graveyard in which the body is to be buried] on 
the day of , at the hour of , 

without the performance in the manner pre- 
scribed by law of the service for the burial of 
the dead according to the rites of the Church 
of England, and I give this notice pursuant to 
the Burial Laws Amendment Act, 1880. 

To the Eector [or as the case may be] of 

w. • p 
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n. 

SCHEDULE (B.), of same. (See anU, p. 92.) 

Certificate of I , of , the person having the- 

charge of [or bemg responsible for] the burial 

of the deceased, do hereby certify that on the- 

day of , A. B., of , aged 

, was buried in the churchyard [or 

graveyard] of the parish [or district] of 

To the Eector [or as the case may he"] of 



boriaL 



ni. 

EXTRACTS FEOM CIROULAR ISSUED BY 
LOCAL GOVERNMENT BOARD IN REFER- 
ENCE TO PUBLIC HEALTH (INTERMENTS> 
ACT, 1879 (42 & 43 Vict. c. 31). 

« 4f « « 

The object of the Act is to enable sanitary^ 
authorities, rural as well as urban, to provide 
cemeteries for their districts, and for this pur- 
pose all the provisions of the Public Health 
Act, 1875, with respect to a mortuary are 
extended to a cemetery. 

« 4f 4f « 

The eflfect of the Act is to empower a sani- 
tary authority to provide a cemetery, and to 
render it compulsory on them to do so, if the 
Local Government Board should require one to- 
i)e provided. 
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***** There can be 
no doubt that wherever, in the interests of the 
public health, it is necessary that a cemetery 
should be provided in any locality, the legisla- 
ture contemplated that the local authority would 
exercise the important powers now conferred 
upon them, ♦ ♦ ♦ ♦ and instances may 
exist where, in deference to the wishes of the 
inhabitants, it may be expedient to provide, in 
accordance with the policy of the Burial Acts, 
a cemetery in which persons of different creeds 
may be buried with their own religious rites. 
On all or any of the foregoing grounds the 
authority of the Local Government Board may 
be invoked, and if the application should prove 
well founded, a compulsory order would neces- 
sarily follow. 

The question, however, whether a cemetery 
should be provided for a particular locality will 
be one for the determination of the sanitary 
authority in the first instance ; and it is only 
in the event of their default to establish a 
proper cemetery where one is required, or in 
consequence of a loan being needed to carry out 
the undertaking, or, if they should determine 
to construct a cemetery outside their district, of 
objection being taken to such a proceeding, that 
the Local Government Board have any authority 
to interfere. 

With regard to the regulation of the cemetery 
p2 
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after it has been established, the application to 
a cemetery of sect. 141 of the Public Health 
Act, 1876, will enable the sanitary authority to 
make byelaws with respect to the management 
and charges for the use of any cemetery esta- 
blished by them, and in this manner to provide 
for the orderly conduct of all persons within its 
limits, for the regulation of graves, and for 
the payment of reasonable fees for interments 
thereiu. 

In order to make further provision for the 
due maintenance and management of a cemetery 
the recent statute iacorporates the Cemeteries 
Clauses Act, 1847 (10 & 11 Yict. c. 65), the 
provisions of which will now form part of the 
Public Health Act, 1876, and will apply, sub- 
ject to the necessary qualifications, to all ceme« 
teries acquired, constructed, or maiatained by a 
sanitary authority under the new Act, 

The President therefore thinks it right to 
direct the attention of the sanitary authority to 
the following obligations and powers imposed 
upon and exercisable by them under the incor- 
porated enactments. 

With reaped to the making of the Cemetery. 

The cemetery is not to be constructed nearer 
to any dwelling-house than 200 yards, except 
with the consent of the owner and occupier. 

The sanitary authority may build such chapels 
in the cemetery for the performance of burial 
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services as they may think fit, and lay out and 
embellish the grounds of the cemetery. 

The cemetery must be inclosed by substantial 
walls, or iron railings, of the height of eight 
feet at least. 

The sanitary authority must keep the ceme- 
tery and the buildings and fences thereof in 
complete repair and in good order and con- 
dition. 

With respect to Buriak. 

The sanitary authority may set apjtrt a 
portion of the cemetery for burials according to 
the rites of the Established Church, and the 
bishop of the diocese may, on the application of 
the sanitary authority, consecrate the portion so 
set apart. 

A chapel, to be approved by the bishop, must 
be built on the consecrated part for the per- 
formance of the burial service of the Established 
Church. 

A salaried chaplain is to be appointed to 
officiate in the consecrated part of the cemetery, 
the appointment and salary to be subject to the 
approval of the bishop. 

The sanitary authority may set apart the 
whole or a portion of the unconsecrated part of 
the cemetery as a place of burial for persons 
not being members of the Established Church, 
and may allow in any chapel built in such un- 
consecrated part a burial service to be performed 
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according to the rites of any church or congre- 
gation other than the Established Church. 

With respect to exclmive rights of Burial and 
Monumental Inscriptions. 

The sanitary authority may set apart portions 
of the cemetery for the purpose of granting 
exclusive rights of burial therein, and may sell 
the exclusive right of burial in such portions, 
and the right of placing any moniraient or 
gravestone in the cemetery or any tablet or 
monumental inscription on the walls of any 
chapel or other building in the cemetery. 

It should be observed that the Act does not 
extend to the metropolis. ♦ ♦ « 



IV. 



THE PLACES OF WOESHIP SITES ACT, 1873, 
Sect. 4, 

Form of 4. All gifts, grants, conveyances, assurances, 

grants, &c. ^^^ leases of any site for a place of worship, or 
the residence of a minister, under the provisions 
of this Act, in respect of any land, messuages, 
or buildings, may be made according to the 
form following, or as near thereto as the cir- 
cumstances of the case will admit ; (that is to 
say), 
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" I [or We] Tinder the authority of an Act 
passed in the thirty-sixth and thirty-seventh 
years of her Majesty Queen Victoria, intituled 
^ An Act to afford further facilities for the con- 
veyance of land for sites for places of religious 
worship and for burial places/ do hereby freely 
€ind voluntarily, and without any valuable con- 
sideration, [or, do, in the consideration of the 
«um of pounds to me or the said 

paid] grant [alienate] and convey [or lease] to 
A. B. all [description of the premisesjy and all 
[my or our or the right, title, and interest of 
the] to and in the same and every part thereof, 
to hold unto and to the use of the said 
and his or their heirs, or executors, or adminis- 
trators, or successors, for the purposes of the 
said Act, and to be applied as a site for a place 
of worship, or for a residence for a minister or 
ministers oJBGlciating in , or for a burial 

place, and for no other purposes whatever. [In 
-case the site be conveyed to trustees j a clame pro- 
mdingfor the removal of the trusteeSy and in cases 
where the land is purchased^ exchanged^ or demised^ 
usual covenants or obligations for title may be 
added,'] 

" In witness whereof, the conveying and other 
parties have hereunto set their hands and seals, 
the day of 

" Signed, sealed, and delivered by the 
said in the presence of 

of 
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One witness to the execution of the document 
by each paxty shall be sufficient, and any assur- 
ance under this Act shall be and continue valid 
if otherwise lawful, although the donor or 
grantor shall die within twelve calendar months, 
from the execution thereof* 



SCHEDULE TO 13 & 14 Vict. c. 28. 
(See anUy p. 132.) 

Form of deed MBM0RAin)UM of the Choice and Appointment 
new^Sast^s. ^^ ^^^ Trustees of the [describe the chapely 

school^ or other buildings and property^ 
situate in the Parish [or Town' 

ship'\ of , in the County [Riding^ 

Division^ Citt/j or Place'] of , at a 

Meeting duly convened and held for that 
purpose [in the Vestry of the said Chapel] 
on the [25th'\ day of [April, 1850],. 
A. B. of Chairman. 

Names and descriptions of all the trustees on 
the constitution or last appointment of: 
trustees made the day of 

Adam Bell of John Jackson of 

Charles Dixon of Kenneth Lmas of 

Edward Foster of Matthew Norman of 
George Hurst of Octavim Parker of 
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Names and descriptions of all the trustees in 
whom the said \chapel'\ and premises now 
becomes legally vested. 

First. — Old oontimiing trustees : — 
John Jackson now of 
Matthew Norman^ note of 
Octavim Parker^ note of 

Second. — New trustees now chosen and ap- 
pointed: — 
Benjamin Adams of 
Charles Bell of 
Jonathan Edmonds of 
Richard Baxter of 
John Home of 

Dated this day of 

William HickSj (l.s.) 
Chairman of the said meeting. 

Signed, sealed, and delivered by the said 
William Hicks, as Chairman of the said 
Meeting, at and in the presence of the 
said Meeting, on the day and year 
aforesaid, in the presence of 

CD. 
JE.F. 

l^The blanks, and parts in italics, to be filled up a». 
the case may beJ] 
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VI. 

INSTEUCnONS TO APPLICANTS ISSUED BY 
THE CHARITY COMMISSION IN EEFEE- 
ENCE TO PROPOSALS EOE SALES OF NON- 
CONFORMIST CHAPELS AND THEIR EN- 
DOWMENTS. 

1. Applications should be made in manner 
indicated in the printed form niraibered 120, 
which wiU be supplied from the oJBGlce of the 
Charity Commissioners upon request. 

2. Under paragraph 10 of the form of appli- 
cation, the applicants should state the material 
facts which justify the proposed sale and the 
appropriation of the proceeds in the manner 
desired. 

3. The application should be supported by 
an authenticated copy of a resolution to be 
passed at a meeting of the trustees of the 
ohapel, of the members of the congregation, 
and of such other persons as may be interested 
in the chapel, approving of the sale and pro- 
posed appropriation of the proceeds. 

4. The meeting should be summoned by 
notice in the manner usual when it is desired 
to call the congregation together, and also by 
notice on the chapel doors. In cases where 
there is no congregation attending the chapel, 
the meeting should be called by notice on the 
ohapel doors and by advertisement in a local 
newspaper. A copy of the notice convening 
the meeting should in each case accompany the 
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application when transmitted to the Commis- 
sioners. 

5. Before authorizing a sale the Commis- 
sioners wiU require to be satisfied that full pro- 
vision has been made for the congregation in 
the new chapel, or for their accommodation 
during the interval to elapse before its opening. 

6. In the preparation of deeds of settlement 
of new chapels, it must be borne in mind that 
proceeds of sales cannot properly be applied 
towards the cost of new chapels, unless such 
new chapels be settled upon trusts substantially 
^similar to those affecting the original premises. 
A draft of the proposed trust deed, written on 
foolscap paper, bookume^ should be sent with the 
application. 

Suggested Form of Notice calling Meetings. 

Notice is hereby given that a meeting of the 
trustees, members of the congregation, and all 
other persons interested or claiming to be inte- 
rested in the Chapel, situate at , 
will be held at , on the day of 
next, at o'clock precisely, for the purpose 
of considering an application proposed to be 
made to the Board of Charity Commissioners 
for England and Wales for authority to {state 
object of application]. 

Charity Commission^ 

Whitehall, S.W. 

March, 1879. 
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INDEX, 



AFPIEMATION, 

substitution of, for oath, 14—16, 



BAPTISTS, 

decisions relating to, 126, 140, 160, 166, 186, 

IBUEIAL. See Burial Law Amendment Act, 

every baptised person entitled to canonical rites of, 84. 
every person entitled to, in churchyard of parish in 

which he dies, 84, 104. 
service in consecrated ground could formerly only be 

read by ordained minister, 84, 85. 

BUEIAL BOAEDS, 95—103. 

approval of Secretary of State, when required, 97. 
bmlding of chapels by, 101. 

churchwardens may at any time convene meeting for 
election of, 95. 
must do so in certain cases, ih. 
consecrated and unconsecrated ground must be pro- 
vided, 98. 
exceptions, 99. 
incumbent eligible for, though not a ratepayer, 98. 
joint, for two parishes, 96, 97. 
may sell exclusive rights of burial, 103. 
parishes which may elect, 95, 96. 

when previous sanction necessary, 97. 
provision of burial ground by, 99. 

more than one burial ground, 99. 
who are eligible for, 98. 
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BURTAL FEES, 87, 102, 103, 104—109. 

cannot be demanded before interment, 109. 

cannot be sued for, 108. 

in parish churchyards, 87, 105. 

only payable by custom, 105. 

custom must be immemorial and invariable, 108. 
in parochial cemeteries, 105. 
in public proprietary cemeteries, 106, 107. 
in Wales, 107. 
report of Select Committee on, 104 — 109. 

BURTAL GROUND, 

provided by burial board, 99. 
building of chapels in, 101. 
consecration of, 100. 

must be divided into consecrated and unconsecrated>. 
98. 
exception, 99. . 

when separate grounds may be provided, tb. 
need be no wall, 100. 
right of incumbent to fees in, 102. 
when no Nonconformist chapel need be erected in». 

99, 101, 102. 
when separate grounds to be provided, 99. 
provided under Interments Act, 104, 210 — 214. 
in what cases, 211. 
making of cemetery, 212. 
building of chapels, 212, 213. 

BURIAL LAW AMENDMENT ACT, 1880, 

all persons to have free access to churchyard, 91. 

bunal in churchyard with orderly religious service per- 
mitted after notice, 85. 

burials under, to be registered, 92. 

certificate of burial under, 92, 210. 

day fixed for burial, when it may be varied, 90. 

does not give new rights of burial, 86. 

existing authorities tor preserving order apply to burials- 
under, 92. 

fees payable in respect of burials under, 87. 

hour fixed for burial, when it may be varied, 89, 90. 

hours of burial under, 91. 

incumbent may refuse burial to persons not dying in the 
parish, 86. 

liberty to use Church of England Service in unconse- 
crated ground, 93. 
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BTJEIAL LAW AMENDMENT ACT, 1880— cow^tnwccZ. 
notice under, by whom ^ven, 88. 

to wliom given, 87, 88. 

form of, 89, 209. 

in case of paupers, 88. 

must give address of sender, 89. 

must give time for burial, ih. 

time for, ih. 
obstructing burials under, penalty for, 91. 
only affects the service, 86. 

registrar's certificate, to whom to be delivered, 93. 
tolling of bell at bunals under, 94. 

CATHEDEAL SCHOOLS, 

exempted partly from Endowed Schools Act, 30, 31. 

CAYEAT, 

entry of, 71, 72. 
frivolous entry of, 72. 

CHAPEL, legacy to, payable to trustees, 196. 

CHAPEL DEBT, 

bequest for payment of, when valid, 197 — 199. 

CHAEITABLE TEUSTEES INCORPOEATION ACT, 138. 

CHAEITABLE TEUSTS, 

in what way favoured by the Court, 206. 

must comply with Mortmain Act, 189. 

scheme, when necessary, 205. 

trusts for maintenance of religious worship are, 52, 152,. 

193. 
what are, 193. 

CHAEITABLE TEUSTS ACTS, 52—58. 

exemption of certified places of worship from, 52, 152. 
provisions of, may be extended to exempted charities, 53. 

CTTAETTIES. See aZso Chabitablb Teusts. 

eleemosynary, admission of Dissenters to, 26, 37. 
Dissenters as trustees of, 38. 

CHAETTY COMMTSSIONEES, 

appeals from orders of, by whom made, 57. 

notice necessary before appeal, 58 
applications to, bj whom made, 56. 

instructions issued to applicants, 218. 
congregations may invoke aid of, as arbitrators, 53. 
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CHAEITY COMMISSIONEES— con^mwecf. 
orders of, can only be made after notice, 56. 
powers of, 53, 54, 128, 129. 

may be exercised in contentions cases, 55, 
to appoint and remove trustees, 54, 
to authorize leases, 54, 148. 
mortgages, 144. 
sales, 54, 143. 
to make vesting orders, 54, 129. 
removal of trustee by, can only be after notice to trus* 

tee, 56. 
sanction of, to sales, &c., bow obtained, 145. 

not required for proceedings to enforce trust of 
certified building, 137, 152, 

OHUEOH BATES, 17—23. 

for ecclesiastical purposes no longer compulsory, 17. 
for vicar's stipend may be good^ ih, 
in extinguishment of tithes, when valid, 19 — 21. 
may be enforced as separate rate though bad in part, 17, 
may still be made though not capable of bemg en- 
forced, 23. 
mixed fund, application of, 18. 
persons refusing to pay cannot inquire into expenditure 

of, 23. 
when money charged on, vaHd, 18. 

OHUECHWARDENS, 

Courts would not compel Quakers to serve, 13. 
Dissenters may serve by deputy, t&. 
Dissenters not disqualffied from serving, except in new 
parishes, 14. 

€OMMXrNION, 

adoption of " open," in lieu of " strict," and vtce vera^, 160. 

OONGREGATION, 

cannot alter express trusts, 157. 

form of notice convening meeting of, 219. 

may introduce restrictions, 160. 

may regulate practice as to open questions, 159. 

who are,' for purpose of electing minister, 177. 

COSTS, 

trustees removed for misconduct ordered to pay, 148. 
including costs of appointing new trustees, t&. 
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OY-PEfis, 166, 206, 207, 

DISTUEBANCE OF EELiaiOUS WOESHTP, 9, 10, 11. 
intention of asserting a right, no defence, 10. 



ELEMENTAEY EDUCATION ACT, 35, 36. 

attendance at religious worship not compulsory, 35. 
no distinctive religious formulary to be taught, 36. 

ENDOW, 

trust to, 142, 196. 

ENDOWED SCHOOLS ACTS, 28—35. 

cathedral schools partly exempted from, 31. 
chorister schools exempted from, 28. 
denominational schools exempted from, 32. 
endowments for education of ministers exempted from, 28. 
exemption of day scholars from religious teadiing, 29. 
exemption from religious teaching in hoarding schools, 30. 
governing body not to be dSqualified for religious 
opinions, ib, 
exceptions, 30, 31, 32. 
goyeming body may not alter regulations as to religious 

teaching wimout notice, 35. 
masters not to be disqualified by not being in holy 
orders, 31. 
exceptions, 31, 32. 
when provision must be made for sectarian reUgious 
teaching, 34. 

ENEOECEMENT OF TEUSTS, 151—176. 
by action, when, 153. 

barred by delay, 164. 
by information, 152. 

certificate of Commissioners not necessary for, t5. 
Court does not take judicial notice of doctrines, ih. 
of deed defective under Mortmain Act, 156. 
Statute of Limitations does not apply to, 163. 
trustees may not set up rights of third parties in answer 

to, 156. 
under Sir J. Eomilly's Act, 153. 
who ma^ enforce trusts, 154, 155. 

minister improperly removed, 155. 

personswhonave ceased to belongtooongregation,154. 

w. Q 
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ESTABLISHED CHUECH, 

admission of Dissenters to schools connected with, 26. 

to charities connected with, 37. 
burial service of, may be used in unconsecrated ground, 

93. 
Courts take judicial notice of doctrines of, 152. 
Dissenter may present to living of, 15. 
Dissenters as trustees of charities connected with, 38. 

not of schools, ib. 
right of Dissenters to ministrations of, 15. 

ESTABLISHED CHUECH OF SCOTLAND. /gfecPEESBY- 

TEEIANS. 

EVIDENCE, 

not admissible to contradict express provisions of deed, 

168. 
of circumstances by which founders surrounded, 170. 
of intentions of founders, not admissible, 168, 171, 172. 
of religious views of founders, 169. 

EXEMPTION, 

from religious instruction. See Eeligious Teaching. 
from tolls of persons going to religious worship, 11. 
of chapels from poor rate, 119. See Eates. 
of ministers from parish offices, 41. 
from juries, 42. 
from corporate office, ih 



FOEMS, 

appointment of trustees under Sir M. Peto's Act, 216, 
certificate of burial, 210. 

conveyance under Places of Worship Sites Act, 214. 
notice convening meeting of congregation, 219. 
notice of burial, 209. 

FOTJNDEBS, 

evidence of intentions of, not admissible, 168, 171, 172. 

of surroundings of, admissible, 170, 171. 
of religious foundations, presumptions as to, 169. 
who are, of charity established by subscription, 33, 156. 

manwAY act, 

chapels exempt from rate under, 123. 
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INDEPENDENTS, 

chapel fonnded for, cannot be changed to Baptist, 158. 
decisions relating to, 149, 150, 158, 183, 196. 

INJUNCTION, 

before trial, not to restrain temporary user of premises 
by unqualified persons, 181. 
to resfrain breach of trust, ih, 
to restrain election, %b, 
to restrain deprived minister, 182. 

INTERMENTS ACT. See Burial Gbotjnd. 
provision of cemeteries under, 104, 210 — 214. 
erection of chapels in cemeteries, 212. 

INVESTMENTS, 

in which trust funds may be invested, 147. 

"LADY HUNTINGDON'S CONNEXION," 176, 

LEASE OF CHAPEL PEEMISES, 
set aside, 141. 

under sanction of Commissioners, 54, 143. 

LIBEL OF A MTNISTEE, 

publication to Congregational Union privileged, 149. 

LIMITATIONS, STATUTE OF, 
does not bar a trust, 163. 

LOED LYNDHUESrS ACT, 162—167. 

deed void under Mortmain Act sufficient to exclude, 167. 
does not apjjly to the ordination of a minister, ih, 
gift for particular congregation not sufficient to exclude, 
165. 
nor for " Presbyterians," ih. 
renders twenty-five years' usage legitimate, 162, 163. 

MANDAMUS, 

to admit minister, not to restore him, 178. 

MAEETAGE, 59—83. 

according to usage of Quakers, 79 — 83. 

at registrar's office, 76. 

by certificate without licence, 60 — 64. 

by licence, 64 — 68. 

caveat, enliy of, 71, 72. 

q2 
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MABEIAGE— conffnue(2. 
celebration of, 73—79. 

consent of owners of building ^eceesary, 76. 

hour for, 75. 

must be in presence of registrar, %b. 

penalties as to, 77, 78. 

place of, 75, 76. 
ceremony, 76. 
certificate, 

forbidding issue of, 71. 

issue of, 63, 65. 

must be deUvered to registrar at marriage, 74. 

of superintendent of more than one district, when 
required, 64, 74. 
consents necessary, 68 — 70. 
declarations, 61—63, 65. 

where marriage to take place out of districts of 
residence, 62, 63. 
evidence of non-compliance with Act, when inadmissible, 

78, 79. 
false declarations, &c., penalty for, 73. 
fees for certificate and licence, 66. 
forfeiture of property, 73. 
invalid, when, 79. 
length of residence for marriage by certificate, 60, 62. 

for marriage by licence, 64. 
licence, issue of, 65. 

maybe valid though wrong name inserted, 79. 
miist be within three montns of entry of notice, 74. 
notice, 

for marriage by certificate, &;iven to superintendent 
registrar of district of residence of bom parties, 60. 

for marriage by licence to superintendent registrar 
of one district, 64. 

form and contents of, 60, 64. 

where one party resident in Ireland, 61. 

where one party resident in Scotland, ih 
out of district 01 residence, 66 — 68, 

at usual place of worship, 67. 
declaration necessary, 63. 

where no registered place of desired denomination, 67* 
declaration necessary, 62, 63. 
penalties, 71, 72, 73, 77, 78. 
validity of, tiiough informal, 75, 77, 78, 79. 
where one party resident in Ireland, 61. 
where one party resident in Scotland, xb. 
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METHODISTS. See Wesleyans. 

bequest to payment of chapel debt, 198. 

METEOPOLIS MANAGEMENT ACT, 

trustees of chapel liable for paving expenses under, 122. 

MINISTEE, 

bond given to, ordered to be cancelled, 182. 
congregation may restrict class from which he is to be 

selected, 160, 161. 
continued in possession pending proceedings, 179. 

8ecm, 180, 181. 
disqualified for corporate office, 42. 
election of, 177—184. 

by congregation, 177, 178. 
injunction to restrain, 181. 
must be after due notice, 177. 
proceedings must be confined to those competent to 
elect, ih, 
entitled to prefix " Eeverend," 42. 
exemption of, from toll when going to religious wor- 
ship, 11. 
from parish offices, 41. 
from juries, 42. 
gifts to, from member of congregation, 43 — 45. 

when charitable, 193, 199—201. 
injunctions against, 180 — 182. 
in workhouse, power to appoint, 12. 
is a cestui que trusty 155, 179. 
mandamus to admit, 178. 
not appointed for life, 182, 184. 
notice of charges must be given to, 185. 
obstructing, when officiating, 10. 
ordination of. See Pbesbyteeians. 
performing marriage except in accordance with Marriage 

Act liable to penalties, 77, 78. 
removal of, 141, 178—188. 
ly congregation, 182 — 188. 

general power excluded by particular power, 

187. 
may be dismissed without assigning reason, 

183, 184. 
otherwise than at a meeting, 185. 
resolution that he resign, suJO&cient, ib, 
by trustees, 141, 178—180. 
tenant at wiU of trustees, 141, 178. 
tenure of office is according to usage, 182. 
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MOETaAGES, 

bequest to pay off, on chapel, void, 197. 
by trustees, 143. 

rights of trustee as mortgagee, 145. 
under sanction of Commissioners, 144. 
must be paid off in thirty years, 145. 

MOETMAIN ACT, 189—204. 

appointment of trustees of deed defective under, 127. 
bequest for erection of buildings when valid under, 194, 

195. 
bequest to discharge incumbrance on chapel, void, 197. 
bequest to endow chapels, valid, 196. 
to found, void, 195. 
to repair, valid, 196. 
cannot be evaded by secret trust, 204. 
charitable purposes within the Act, 193. 
enforcement of trusts of deed defective under, 156. 
enrolment under, 115, 190, 193. 

may be effected at any time, 190. 
gift of residue after void ^tft failB, 203. 
grantor must bond fide convey his interest, 192. 
requirements of, 189 — 193. 

reservation of power of appointing minister, valid, 191. 
sites for places of worship partly exempt from, 110, 115, 

194. 
valid gift linked to void gift fails, 202. 
where trustees have discretion to choose between legal 

and illegal objects, 201. 

MOETON PETO'S ACT, SIE, 
applies to burial grounds, 133. 
appointment of trustees under, 130 — 133. 
appointment to be evidenced by deed, 132. 
does not apply to Wesleyan Methodists, 133. 
does not render defective title valid, ih» 
form of deed appointing trustees, 216. 
payment in respect of copyholds imder, 132. 

PAEIJAMENT, 

Dissenters not disqualified for, 14. 
substitution of affirmation for oath in, ih, 

PAETICULAE BAPTISTS. See also Baptists. 

"sirict" or **open" communion maybe adopted at 
pleasure by congregation, 160. 
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PLACE OF WOESHIP, 

certifying of, to Begistrar-GeTieral, 46^51. 

adyantages of, 48. 

chapel rebuilt must be certified afresh, 50. 

fee for, 48. 

on disuser certificate cancelled, 49. 
doors of, must not be locked, 9. 
exemption from toll in going to, 11. 
obstructing minister at, 10. 
registration of, for marriages, 50, 51. 
riotous behayiour in, 10. 
sites for, 110—118. See Sites. 
trustees of. See Tbustees. 
" usual," what is, 11. 

PLACES OF WOESHIP (SITES) ACT, 112—118. 

conveyances by infants, lunatics, or married women, 

114. 
form of conveyance under, 115, 214. 
sites revert on disuser, 117. 
who may convey, 112, 113. 

PEESBYTEBIAN CHUECHES, 

decisions relating to, 159, 161, 164, 165, 166, 172—176, 

181. 
gift for, not sufficient to exclude Lord Lyndhurst's Act, 

165. 
in connexion with Established Church of Scotland, 172 — 
176, 181. 
Free Church ministers not entitled to be ministers 

of, 173, 181; 
minister of, need not belong to Church of Scotland, 
173. 
but must not be disqualified, ib, 
who may be ministers of, 172 — 176. 
regulation requiring minister to be ordained minister of 
Established Church of Scotland, valid, 161. 

" PEOTESTANT DISSENTEES," 171. 

PUBLIC HEALTH ACT, 

paving expenses under, not recoverable from trustees of 
place of worship, 121. 
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QTJAKEES, 

Courts would not compel, toserre as ohuTohwardens, 13. 
marriages according te the usages of, 79 — 83. 

ceremony, 82. 

certificate to be given to registering officer, 83. 

declarations, 81. 

gift conditional on, valid, 83. 

place and hour of, 82. 
not within 52 Geo. HI. c. 155...5. 
schools partly exempted from Endowed Schools Act, 31. 
substitution of affirmation for oath by, 15. 

BAGGED SCHOOL, 

exemption of, from rates, 120, 121. 

BATES. See also Meteopolis Management Act ; Public 

Health Act. 
exemption of certified places of worship from, 119. 
highway, chapels exempt from, 123. 
rating authorities may exempt Sunday and ragged 

schools, 120. 
user of church premises as Sunday School does not make 

them liable to, 119. 

BEOEIVEB, 

Court reluctant to appoint, 176. 

BEGISTEATION OF PLACES OF WOBSHIP, 
as places of worship^ 46 — 50. 
advantages of, 48. 
must be certified through superintendent registrar 

of district, 47. 
registration cancelled on disuser, 49. 
clmpel rebuilt must be registered afresh, 50. 
fee for, 48, n. 
for celebration of marna^es^ 
procedure, 50. 

substitution of new building for old, 51. 
chapel rebuilt must be regi^ered afresh, ih. 
fee for, ih, 

BELIGIOUS TEACHING IN SCHOOLS, 

exemption from, under scheme settled by the Court, 27. 
in Endowed Schools of day scholars, 29. 
in Endowed boarding-schools, 30. 
under Elementary Education Act, 35, 36. 
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EELIGIOUS WOESHIP, 
disturbance of, 9. 
doors must be open at, xb, 
meetings authorized by law, summary of, 8. 
obstructing minister at, 10. 
riotous befiaviour in place of, ib, 

EEPAIES, 

bequest for, valid, 196, 

powers of Commissioners to authorize expenditure of 

trust moneys on, 142. 
raising of moneys by mortgage for, 144, 145. 
trust for, includes rebuilding, 142. 

EOMILLY'S ACT, 127, 143, 163. 

appointment and removal of trustees under, 127. 

formalities of petition under, 153. 

Bale of charity lands au^orized under, 143. 



SALES OF TETJST PEOPEETT, 
Commissioners may authorize, 143. 
Court may authorize, 142, 143. 
how authorized by Court, 143. 
invalid imless for benefit of charity, ib, 

SCHOOLS. 8ee Endowed Schools Act; Elembntaet 

Edtjoation Act. 
admission of Dissenters to schools in connexion with 

Established Church, 26. 
practice of Court in reference to religious teaching, 27. 

SECESSION CHUECH OF SCOTLAND, 
decisions relating to, 159, 164. 

SITES FOE PLACES OF WOESHIP, 110—118. 

conveyances of, for full value exempted from Mortmain 

Act, 111. 
conveyances of, for nominal value partly exempt, 115. 

SUBSCEIPTION, 

who are competent to declare trusts of fund raised by, 156. 

W. B 
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" THEEE DENOMINATIONS," 43. 

TOLL, 

exemption from, of persons going to place of worship, 11. 
remedy where toll wrongfully exacted, ib. 

TEUSTEES OF PLACES .OF WOESHIP, 
act of majority is act of all, 140. 
appointment of, 54, 56, 124—137. 

hy Charity Commiasionera, 54, 56, 128^-130. 
appeal from order, 57, 58. 
notices necessary, 56. 
hy the Court, 124—128. 

of deed not duly enrolled under Mortmain Act, 

127. 
on petition, 127, 128. 
summary of modes of, 136, 137. 
under Conveyancing Act, 1881 . , 134 — 135. 
under Sir Morton Peto*s Act, 130—133. 
discretion must be exercised for benefit of cestui qus 

trust, 140. 
incorporation of, 138. 
investments, 147. 

liable for paving expenses under Metropolis Manage- 
ment Act, 122. 
majority can, bind minority, 140. 
mortgages by, 143, 144. 
when restrained, 144. 
trustee may be mortgagee, 145. 
not liable for paving expenses imder Public Health 

Act, 121. 
ought to invest balances, 147. 
powers of, 140 — 147. 

may not alien trust property, 142. 

may not ordinarily mortgage property, 143. 

power to make orders does not authorize altering 

the trust, 162. 
to remove minister, 141. 
removal of, 54—57, 124—137. 

by Charity Commissioner a, 54, 57, 128 — 130. 
appeal from order, 57. 

must not be on ground of religious belief, 129. 
notices necessary, 56. 
}yy the Court, 124—127. 

for breach of trust, 125. 

not on account of mere want of sympathy, 126. 
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TEUSTEES OF PLACES OP WOESHIP— con^tnMcd. 
removal of— continued, 

hy the (7oMr<— continued. 

on account of religious views, 124. 
on petition under EomiUy's Act, 127. 
where trustees not appointed bond fide, 126. 
stamp on order vesting petition in, 137. 
vesting of property in, without transfer, 54, 127, 136, 137. 
by Charity Commissioners, 54. 
by declaration under Conveyancing Act, 1881 . . 135. 
when liable to pay costs, 148. 

TRUSTS, 

change of government and discipline is breach of, 159, 

180. 
express, cannot be altered, 157. 
to endow chapels, 196. 
to repair, 142, 196. 

UNIFORMITY, ACT OF, 2. 

UNITARIANS, 

decisions relating to, 6, 151, 206. 
provisions of Toleration Act extended to, 6. 

UNIVERSITIES, 

open to Dissenters, 24. 

UNIVERSITIES TESTS ACT, 1871.. 24. 
applies only to colleges then existing, 25. 

USAGE, 

cannot alter express trusts, 157. 

cannot impress denominational character on charity, 33. 

contemporaneous, affords ground for interpretation of 

doubtful words, 163. 
for twenty-five years becomes legitimate, %b, 
no sanction to breach of trust, ib. 



WALES, 

burial fees in, 107. 

WESLEYAN METHODISTS, 

decisions relating to, 133, 145, 168, 195. 

Sir Morton Peto s Act does not apply to, 133. 
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pulsoij Taking of Lands, Tramways, Electric Lighting, Artizans' 
DwoUmgs, &c.y RiTors' Pollution, the Clauses ConsoUdation Acts, and 
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Appendix. Demy 8vo. 1884. Price 5«. 6d. cloth. 

Wkarton's Law Lexicon.— Forming an Epitome of the Law of 
England; and containing full explanations of the Technical Terms 
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lation of the Latin Maxims and Selected Titles from the Civil, Scotch 
and Indian Law. Seventh Edition. By J. M. LELY, Esq.. M.A., 
Barrister-at-Law. Super-royal 8vo. 1888. Price 11. 18s. clotn. 

Shearwood's &eiU Ft oper ty. — A Concise Abridgment of the Law 
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facilitate the subject for Students preparing for Examination. By 
JOSEPH A. SHEARWOOD, Esq., Barnster-at-Law. Third Edition. 
Demy 8vo. 1885. Price 8f . 6d. cloth. 

Pocket Law Lexicon. — The Pocket Law Lexicon, explaining 
technical words, phrases, and maxims of the English, Scotch, and 
Roman Law, to which is added a complete List of Law Reports, with 
their abbreviations. Second Edition, revised and enlarged. By 
HBKRY G. RAWSON, B.A., Barrister-at-Lsw. Fcap. 8vo. 1884. 
Price 69. 6d,y limp binding. 

Xanris' Hints on AdTocacy. — Conduct of Cases Civil and 
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them, Ac, &c. By RICHARD HARRIS, Barrister-at-Law, of the 
Middle Temple and Midland Circuit. Seventh Edition. Revised. 
Royal 12mo. 1884. Price 7«. 6d. cloth. 

Criyys' Tieatise on tke Fiinciples off the Law of Com- 

Emsation. Second Edition. By C. A. CRIPPS, Esq., Barrister-at- 
aw. Demy 8vo. 1884. Price 16«. cloth. 

Ames and Fevavd's Law off Fiztnzes and otkei Piof eity 
partaking both of a Real and Personal Nature.— Third Edition. Re- 
vised and adapted to the present state of the Law (including the 
Agricultural Holdings Act, 1883). By CHARLES AGACE FERARD 
and WALWORTH HOWLAND ROBERTS, Esqrs., Barristers-at- 
Law. DemySvo. 1883. Price 18». cloth. 

Tmdei's Selection of Leading Cases on Meicantile and 
Maritime Law.— With Notes. By O. D. TUDOR, Esq., Barrister-at- 
Law. Third Edition. Royal 8vo. 1884. Price 22. 2«. cloth. 

•leenwood's &eal Fiopetty Statntes. — Comprising those passed 
in the years 1874 to 1884 inclusive, consolidated with the earlier 
Statutes thereby amended, with copious Notes. Second Edition. 
By HARRY GREENWOOD, assisted by LEES KN0WLE8, Esqrs., 
Barristers-at-Law. Demy 8vo. 1884. Price 25s. doth. 
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